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Myanmar Stamp Rules, 1940.
[Government of Myanmar, Department of Lands and Revenue (Income-tax and

Stamps Branch), Notification No. 2, dated the 19th February 1940.]

Under the provisions of the Myanmar Stamp Act, and in super-session of
the notification of the Government of India in the Finance Department (Central
Revenues) No.C.63 Stamp 25, dated the 5th May 1925, and of all notifications
amending the same, the Chairman of the Revolutionary Council of the Union of

Myanmar makes the following rules:-

Rules Under The Myanmar Stamp Act.

CHAPTER |
Preliminary.
Short title. 1.  These rules may be called the Myanmar Stamp Act Rules, 1940.

2. In these rules -
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Preface

The Republic of the Union of Myanmar practices separation of powers among legislative,
executive and judicial branches of government in line with democratic norms. In the legis-
lative branch, legislative drafting needs to focus on fairness of the legal provisions and their
practical implementation while taking into account the current contextual factors and being
orientated towards the interests of the nation and the citizens.

Drafting legislation requires a strong foundation of broad comprehensive knowledge and
expertise as well as rich wide-ranging experience. At present, Ministries, government depart-
ments and agencies draft primary and secondary legislation for their areas of responsibility.
This“Guidance”is intended to serve as a useful resource in drafting bills that are substantially
and procedurally sound in technically accurate language in line with the Constitution and
other existing legislation.

We believe this “Guidance” will be a very useful resource for legislative drafters due to its
organization into chapters describing the conventions of appropriate legal language as
well as practical matters of drafting legal texts with examples drawn from primary laws and
secondary laws from successive periods such as by-laws, rules, regulations, proclamations,
decrees, directives and procedures, facilitating subject-wise reference and study.

While some aspects of legal language in the primary and secondary laws promulgated in
successive ages have remained the same, some other aspects of legal usage have undergone
changes. The examples of legal usage in this “Guidance” are taken from contemporary legal
texts, and may undergo changes in their turn. The legislative drafters will need to exercise
their judgement in determining the extent to which the usage examples are appropriate for
the specific legal subjects being dealt with.

The Office of the Union Attorney-General takes great pleasure in the publication of this “Guid-
ance”. As the Office of the Union Attorney-General is involved in the drafting of legislation by
Government Ministries and Organizations as well as in reviewing the draft legislation, the law
officials engaged in those duties and functions will be able to use this Guidance as a hand-
book.
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Special thanks are recorded for the responsible officials from the Office of the Union
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Introduction

Legislation plays a central role in the separation of sovereign power into legislative, executive
and judicial branches and in instituting mechanisms of checks and balances. Both executive
and judicial powers are exercised in accordance with legislation enacted by the legislative
branch. A specific law should possess such characteristics as being in proper legal format,
ease of implementation and enforcement, provision of defence and appeal, and provision
of offences and fair penalties for them. In addition, rules, notifications, orders, directives and
procedures that are based on the enacted law should not go beyond it, contradict it or be in
conflict with it.

In other words, a specific law should have clarity on what matters require rules, and what
other matters require notifications, orders and directives. As the Pyidaungsu Hluttaw (Union
Parliament), the Region Hluttaws, the State Hluttaws, and the Leading Bodies of Self-Admin-
istered Divisions and Zones have legislative powers under the Constitution of 2008, to ensure
that the laws enacted by each of the various legislative bodies do not contradict, do not ex-
ceed their powers and are not in conflict with one another, policies should first be laid down
and the laws should be drafted and passed in accordance with the policies so that the spirit of
the laws will be valid. In drafting laws, the letter of the law and the legislative drafting practice
play a crucial role in giving effect to the policy and the purpose of the law. This Legislative
Drafting Guidance contains detailed guidelines on appropriate legal usage with examples
that may be useful in drafting and reviewing primary laws and secondary laws. They are not
intended to be rigid and prescriptive.

The basic principles of legal usage and the examples contained in this publication will likely
prove very useful to those in government ministries, departments and organizations respon-
sible for drafting and reviewing primary laws and secondary laws in the course of drafting
and reviewing new legislation, as well as in amending and repealing existing legislation.

LEGISLATIVE DRAFTING GUIDANCE
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1. In drafting legislation:

(a)

The draft provisions should be in line with the Constitution, especially the Basic
Principles of the Union contained in Chapter 1.

Strict compliance with provisions relating to Citizens, Fundamental Rights and Duties
of Citizens contained in Chapter 8 should be observed.

The allocation of legislative powers contained in Schedules 1, 2 and 3 of the
Constitution should be observed.

Potential conflicts with existing legislation should be checked. As later laws will
supersede earlier laws in cases of conflict, such supersession should be substantive

and intentional in the new law.

Consistency with the current policies and objectives of the State should be
maintained.

The spirit of the law and its purpose should clearly follow the policy that has been
laid down.

The law should serve and defend the interests of the State and the people while
being acceptable to the general public.

Implementing departments, organizations and mechanisms, together with their
duties and functions should be specified.

Care should be taken to ensure that provisions that have the potential to harm
the stability and security of the State are not included in the law.

The law should be appropriate to the realities of the State.

Care should be taken to preclude any potential harm to public security and security
of property.

Personal freedom and privacy of citizens should not be compromised.

Care should be taken in the choice of words in order not to undermine national
unity.

Care should be taken not to infringe on the well-established languages, customs,
traditions, laws and customary practices of nationalities.

LEGISLATIVE DRAFTING GUIDANCE



(0)

(p)

Expressions that cause confusion among Union-level institutions, Region/State-level
institutions and among Ministries, Government Departments and Government
Organizations and their powers as well as conflicting expressions should be avoided.

If the draft legislation is mandatory under international conventions and regional
agreements that the State is party to, consistency with the agreed points should be
maintained, taking care to ensure that national sovereignty is not infringed upon.
Reservations and provisos that the State has made in agreeing to the international
legal instruments should also be taken into consideration.

Implementability under changing conditions and administrative systems should be
considered as much as possible, that is, one of the aims should be long-term viability
of the enacted legislation.

It is necessary to recognize that a reasonably comprehensive draft law can only be
produced through the collaborative efforts of a legislative drafting team whose mem
bers debate, discuss and make compromises on various provisions, as no individual
legislative drafter, however rich in experience, can hope to cover all possible aspects
of a law.

LEGISLATIVE DRAFTING GUIDANCE
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Chapter 1

Basic Rules of Legal Usage for Legislative Drafting

2. In drafting or reviewing laws, the basic rules of legal usage given below should be

followed:

(a)

(b)

The title of the law, the name of the legislative body, the reference number of the
law, date, and the fact that the law is passed should first be mentioned.

The objectives of the law can be included in the introduction if there are no more
than two objectives. The objectives can be in their own objectives chapter if there
are three or more.

The title of the law should be specified. The name should be appropriate to the
provisions in the law and should not be too long.

The date on which the law comes into effect should be mentioned only when
necessary, as laws comes into effect on the day they are passed unless otherwise
provided for in the 1973 Interpretation of Expressions Law.

The jurisdiction of the law may be specified if there is a special reason to do so.

The date on which a procedural law comes into effect should be explicitly specified
to ensure there is no retrospective effect, since such laws are retrospective in their
operation unless otherwise stated.

Provisions in the 1973 Interpretation of Expressions Law should be complied with.
It is not necessary to repeat the definitions therein, but additional or modified
definitions may be included as required for the law being drafted.

The terms specified in the most recent Substitution of Expressions Law or Order
should be used.

Important points should be covered comprehensively. There should be no overlap
or gaps in the substantive points covered.

Correct Myanmar grammar, spelling and usage should be observed, and lengthy
sentences should be avoided.

Ambiguous and confusing expressions or terms should be avoided.

LEGISLATIVE DRAFTING GUIDANCE



A concise style that is easy to understand for the general public should be used.
Colloquial expressions or styles have no place in a legal text.

If the law is based on a convention, the terms and expressions used in it should be
proper translations of the original terms and expressions in the convention.

The same terms and expressions occurring in different parts of a law should be
consistent.

An expression is defined not to provide a clarification but to shorten it for use in
the legal text. Only those expressions that are used at least twice in the legal
provisions should be defined. Defining expressions used only once is the
exception for a specific reason, not the norm. Expressions that do not occur in the
legal text need not be defined. Expressions that are defined should be used
exactly as such in the legal text.

The penalties for the offences that are handed down by the Court and the
administrative penalties that the respective government departments and
organizations may decide, if any, should be provided for in separate chapters.

In providing for offences and penalties, no offence should be punished more
than once.

In legislation that contains provisions relating to offences and penalties, provisions
relating to the management of exhibits need not be included because the final
verdict of the court may contain instructions on the management of exhibits
under Section 517 of the Code of Criminal Procedure. provisions relating to the
management of exhibits are included only when they are required for a special
reason.

The law should provide for important substantive points concisely. Normally, the
preferred number of sections or articles is no more than 40 or 50. No law should
contain more than 100 sections or articles unless there are special reasons. The
details, the technical minutiae and the procedural matters should be enacted
as appropriate in secondary legislation such as rules, regulations, by-laws,
notifications, orders, instructions and procedures. Such secondary legislation may
not contain substantive points that are not included in the law, that go beyond the
scope of the law or that are in conflict with the law. Thus, the law may need to
indicate briefly the possible content of the secondary legislation.

LEGISLATIVE DRAFTING GUIDANCE
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3. The numbering and indentation style of the Sections, Sub-Sections, Sub-Sub-
Sections and Sub-Sub-Sub-Sections is given below. The numbers of the Sections should not
be in parentheses, but those of Sub-Sections, Sub-Sub-Sections and Sub-Sub-Sub-Sections
should be.

Chapter 2
Division of the Draft Law into Parts, Chapters, Headings and

Sub-Headings

4. Where Headings and Sub-Headings are used in the text of the law but do not form a
good fit with the relevant provisions, legal disputes are more likely to occur. The importance
of how Headings and Sub-Headings are worded should be recognized.

5. The provisions forming the text of a draft law are grouped together into Chapters
according to the substantive issues they deal with, and certain Chapters may belong together
and form Parts of the law.

6. Thetitle of each Part and Chapter should briefly and effectively sum up the substantive
issues dealt with in the respective Part or Chapter. Titles should not be longer than two lines.

Chapter 3
The Need for Clear Precise Writing, Choice of Words,

Sentence Structure and Grammatical Usage

7. Indrafting legislation:

(@) The writing and choice of expressions should be simple, clear and easy to
understand for the general public.

(b) Grammar and sentence structure should be precise and error-free, with the
proper use of parts of speech such as subjects, objects and verbs. The sentences
should be in the present tense, not in the past or future tenses. Sentences
referring to action and performance should contain subjects in the agentive case
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to indicate which individual or institution is supposed to act or perform. To the
extent that is possible, the subject in the agentive case should be fronted in the
sentence. Adjectives should remain close to the nouns they modify and the
adverbs should be grouped with the clauses they belong to.

Spelling and usage should be error-free in line with the “Myanmar Spelling
Reference” and the “Myanmar Dictionary” published by the Myanmar Language
Commission.

Difficult or complex words and sentence structures should not be used.

Words and expressions that are confusing, ambiguous or capable of multiple
interpretations should be avoided.

Colloquial styles and slang expressions should be avoided.

The text of a law should have a serious style appropriate to the dignity of
legislation, unlike the types of text commonly found in periodicals, novels, articles
and advertisements.

Words or expressions or groups of expressions should be used consistently if
they occur in more than one place in the text of the law.

Words or expressions that lead to unnecessary rigidity should be avoided where
possible.

The text of the provisions and the substantive points made should not contradict
or be in conflict with one another. Inadvertent omission of important points, gaps
and overlaps should be guarded against.

The Sections, Sub-Sections and Sub-Sub-Sections should be organized logically.
Short expressions need not be in their own Sub-Sections but may be included in
the text of the Section itself.

For example, It is preferable to state
1. No one may sell alcohol, cigarettes or betel quids on public roads.
than to use Sub-Sections
1. No one may sell the following on public roads:
(a) Alcohol;
(b) Cigarettes;
() Betel quids.
The paragraphs and the text of the provisions follow a logical sequence. For
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example, draft provisions relating to licensing a business should deal with the
application of a licence, processing of the application and issue of the licence
or rejection of the application, conditions that apply to the licence and the valid
term of the licence, renewal of the licence, penalties for violation of licence terms
under an administrative order, in a logical sequence.

Where expressions and technical terms in English need to be used but are not
widely and commonly used and understood in Myanmar, equivalent Myanmar
expressions that are easy to understand for the general public should be found,
but when such expressions and technical terms in English have become widely
and commonly used and understood in Myanmar, they can be used as loan words.

Example 1: When “computers” first appeared, they were referred to as
“machine brains’, but now the word “computer”is simply spelled
out in Myanmar.

Example 2: In Computing Development Law (No. 10/1996), the words
“software” and “hardware” are translated as “soft material” and
“hard material”, but in the Electronic Communications Law
(No. 5/2004), they are simply transliterated as loan words.

Myanmar translations of technical and specialist terms in English that are not
commonly used by the general public should be accompanied by the original
English expressions within parentheses.

Example 1: logistics
Example 2: debt bondage

8. The text should be carefully prepared to avoid errors in style and in grammatical struc-

ture and usage.

(a)

Explanations

Where difficulties in understanding the provision of a particular Section of the law
being drafted are anticipated, an explanation may be added. A large number of
Acts in English and most of the Acts passed during the parliamentary period
contain explanations, but few more recent laws do, even though there are some
exceptions.

For example, the definition of “trafficking in persons” in Sub-Section (a) of the
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Section 3 of Anti-Trafficking in Persons Law (No. 5/2005), and the definition of
“organized crime group”in Sub-Section (d) contain explanations.

Proviso or “Provided that”

A proviso may be written as a separate paragraph labeled “Proviso or included in
the relevant sentence as a clause beginning with provided that ...

Example: Political Parties Registration Law (No. 2/2010) Section - 12

“May” versus "shall”

“Shall” indicates compulsory or mandatory action or performance, with an
accompanying penalty clause to deal with lack of action or performance.
“May” indicates permitting an optional action or performance.

“And” versus “or”
Generally, the word “and” links words together in a chain or series. The word "or”
indicates alternatives.

“But”

Theword “But” should not be enclosed in parentheses or quotation marks and it
should not be abbreviated as “(Myanmar language shortcut version of “but”) ei
ther. The word "but” should simply be written as such, with a space before and
after it. The Myanmar equivalent of a comma should not be used before or
after "but”

Using illustrations

A large number of Indian Acts in English contain illustrations, as do some laws from
the parliamentary period. More recent laws enacted in the Myanmar language
seldom make use of illustrations. lllustration are given, however, in Rule No. 57 of
the Rules relating to the Narcotic Drugs and Psychedelic Substances Law
(Notification No. 1/1995) in regard of filing charges for an older offence. So,
illustrations should be used only where they are absolutely necessary.

The text of a law should be clear and authoritative like an order or a directive.
A required action should not read like an option and should not be worded as a
request. For example, instead of “A business licence may be applied for to operate
a specified business!, it should be written, “A business licence shall be applied for to
operate a specified business.”

LEGISLATIVE DRAFTING GUIDANCE
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Chapter 4

Table of Contents

0. Tables of Contents are necessary for draft laws that contain a large number of Chap-
ters and Sections. They are not necessary for shorter laws, such as amendment laws and laws
that simply repeal existing laws.

Chapter 5
Titles and Headings

10.  The title of the law should contain the name of the legislating body, the name of the
law itself and the date on which It was enacted, both in AD (Christian Era) and ME (Myanmar
Era). According to the Constitution, the legislating body may be Pyidaungsu Hluttaw (Union
Parliament), Region Hluttaw or State Hluttaw, the Leading Body of a Self-Administered
Division or the Leading Body of a Self-Administered Zone.

Example 1: For a law passed by Pyidaungsu Hluttaw (Union Parliament):
Law

(The (year) Pyidaungsu Hluttaw Law No. __)
day, month, 13xx M.E.
(day, month, 20xx)
The Pyidaungsu Hluttaw hereby enacts this Law.

Example 2: For a law passed by Region Hluttaw:
Law
(The (year) Region Hluttaw Law No. _ )
day, month, 13xx M.E.
(day, month, 20xx)
The Region Hluttaw hereby enacts this Law.
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Example 3: For a law passed by State Hluttaw:

Law
(The (year) State Hluttaw Law No. _)
day, month, 13xx M.E.
(day, month, 20xx)
The State Hluttaw hereby enacts this Law.
Example 4: For a law passed by the Leading Body of a Self-Administered
Division:
Law
(The (year) Leading Body of Self-Administered
Division Law No. __)
day, month, 13xx M.E.
(day, month, 20xx)
The Leading Body of the Self-Administered

Division hereby enacts this Law.

Example 5: For a law passed by the Leading Body of a Self-Administered
Zone:
Law

(The (year) Leading Body of Self-Administered Zone
Law No. )
day, month, 13xx M.E.
(day, month, 20xx)
The Leading Body of the Self-Administered Zone hereby
enacts this Law.
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Chapter 6
Organizing the Draft into Law Parts and Chapters

11. A draft law may be organized into Chapters and Chapters into Parts if necessary. A
number of laws have Chapters organized into Parts: for example, the Burma Code contains
12 parts in Volume 1, 2 in Volume 2, 4 in Volume 4, 4 in Volume 5, 5 in Volume 7, 1 in Volume
8,4 inVolume 9, 3 in Volume 10, 7 in Volume 11, and 3 in Volume 12.

12.  Adraft law organized in chapters may contain the following, as required:

(@)  Chapter 1: Title and Headings. The following titles and headings are used in
different laws as appropriate.
Title and Definition

)
2)  Title, Commencement and Definition
3) Title, Relevance and Definition
4)  Title, Jurisdiction/Scope of the Law and Definition
) Title, Commencement, Relevance and Definition
6) Title, Commencement, Jurisdiction and Definition

7)  Title and Date of Commencement

b)  Chapter 2: Objectives

c¢)  Chapter 3: Formation of the Central Organization, Committee, or Commission
and its Duties and Functions

(d)  Chapter 4: Formation of the Working Committees and Local Committees and
their Duties and Functions

(e)  Chapter 5: Application for and Issue of Licences, Permissions and Registration
Certificates

f) Chapter 6: Management Orders or Penalties

g)  Chapter 7: Appeals

h)  Chapter 8: Liabilities and Compensation

Chapter 9: Prohibitions

Chapter 10: Offences and Penalties

k)  Chapter 11: Establishment of a Fund, Management and Use of Funds

) Chapter 12: Miscellaneous
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Chapter 7
Title of the Law

13. A provision is included on how the law shall be called. The title should

a) Cover the entire body of the provisions in the law and be appropriate.

b) Be dignified and concise.

c¢) Not be ambiguous.

d) Nolongerinclude the year of enactment, unless there is another law with the same
title. This is the usual practice beginning with the People’s Hluttaw period in 1974,
even though the year of enactment used to be included in the title during the
pre-independence period, post-independence parliamentary period and the
Revolutionary Council period.

Chapter 8

Date of Commencement, Relevance and Jurisdiction

14.  When the Heading for Chapter 1 is “Title, Commencement, Relevance and Definitions’,
Sections 1, 2 and 3 may state the following:
“1. (@) This Law shall be known as Law.
(b) This Law shall come into effect/force on the day designated by President
through the issue of a Notification.
2. This Law shall be relevant to
3. The following expressions contained in this Law shall have the meanings
given hereunder.

(a)

(b)

15.  When the Heading for Chapter 1 is “Title and Definitions”, Sections 1 and 2 may state
the following:
“1. This Law shall be known as Law.
2. The following expressions contained in this Law shall have the meanings given
hereunder.

LEGISLATIVE DRAFTING GUIDANCE
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Date of Commencement

16. According to Section 13 (b) of 1973 Interpretation of Expressions Law, any law that
does not explicitly provides for its own date of entry into force comes into force on the date
the President promulgates it. Laws that are intended to come into force on the date of prom-
ulgation need not contain any date of entry into force. But laws that do require a date of entry
into force may use the Chapter Heading “Title, Date of Commencement and Definitions” and
stipulate a date of entry into force.

For example,

This Law shall come into force on the date of completion of one year from its
promulgation. [The Control of Smoking and Consumption of Tobacco Products
Law (Law No. 5/2006)]

Extension of a law over the whole country or parts of the country

17. According to Section 13 (b) of 1973 Interpretation of Expressions Law, any law that
does not explicitly states otherwise is in force over the entire country. Laws that are intend-
ed to be in force over the entire country does not need to state it explicitly. Laws that are
intended to be in force in certain parts of the country may state which parts over which it is
in force.

Relevance/Application of the Law

18. Every law that is enacted applies to the entire territory of the country, including its
waters and air space. For laws intended to be relevant/applicable to citizens who are outside
the country’s borders or on board vessels and aircraft that are registered in the country and
carrying its flag, the heading of Chapter 1 may be “Title, Relevance and Definitions”and pro-
visions on the application of the law may be included.
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19. In laws requiring more than one provision on its detailed application, a separate
chapter may be used, instead of stipulating application in Chapter 1.

For example, Chapter 3 Application of the Electronic Transactions Law (No. 5/2004)

Jurisdiction of the Law

20.  Under the international conventions acceded to by the State or according to inter-
national agreements or as required by the law, jurisdiction may be required for offences
on board a vessel or an aircraft registered in the country or those committed by Myanmar
citizens and foreign permanent residents. For such laws, the Chapter heading may be “Title,
Jurisdiction and Definition” and then the required jurisdiction may be provided for.
For example: This Law shall have jurisdiction on any person who commits any
offence cognizable under this Law in the Union of Myanmar, or on board a vessel
or an aircraft registered under the existing law of the Union of Myanmar, or on a
Myanmar citizen or foreigner residing permanently in the Union of Myanmar who
commits the said offence outside the country. [Section 2 of The Anti-Trafficking in
Persons Law (5/2005)]

Chapter 9

Definitions
21.  Most of the laws enacted in Myanmar after the War include definitions in Chapter 1.

22. When expressions that are lengthy, difficult to understand for readers and not in
common usage among the general public are used more than once in the text of the law,
they can be given concise definitions. Expressions that are understood and commonly used
by the general public should not be given definitions. For example, expressions such as “car’,
“computer”, “drinking water” are not to be given definitions.

23. Expressions that are defined in the 1973 Interpretation of Expressions Law apply to
all the enacted legislation and may be referred to without any further definition. Expressions
that are intended to have the same meanings as those given in the 1973 law need not be
defined again in the law being drafted. However, expressions that are intended to have differ-
ent meanings from those given in the 1973 law need to be defined.

LEGISLATIVE DRAFTING GUIDANCE
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24.

For example, Section 5 (a) (20) and (21) of the 1973 Interpretation of Expressions
Law states:

(20) “Immovable property” includes land, any benefit to arise out of land, and
things attached to the earth or permanently fastened to anything which is
attached to the earth.

(21) “Moveable property”includes property of every other description, except
immoveable property.

Each expression that is defined should have its own sub-section, as follows:

(a)

(b)

(d)
(e)
(f

~

(h)

U

A long expression may be defined with a shorter one. For example: “Ministry”
means the Ministry of Natural Resources and Environmental Conservation.

A definition that is only slightly shorter than the expression defined should not be
used. The original expression should be used instead. For example, “Ministry”
means the Ministry of Education.

Defined expressions should be used in the text of the law without any change or
variation. For example, where the Myanmar equivalent of “immovable property”is
defined, a stylistic variation should not be used in the text of the law.

The definitions should be clear and use language that is easy to understand.

The definitions should not contain ambiguous or confusing expressions.

For technical terms or expressions translated from English into Myanmar, the

original expression in English may be included in parentheses.

For example, Section 2 (a) of the Electronic Transactions Law (No. 5/2004) states:
(@) nformation includes (data), (text), (images), sounds, (codes), (computer
programmes), (software) and (databases);

An expression may be comprehensively defined using the verb “means’, or non-
comprehensively defined using the verb “includes”. A comprehensive definition
using “means” may also include a further inclusion or exclusion statement, using
“The expression includes...” or “The expression does not include...” . Inclusion
definitions using the verb “includes” should only include related or associated
expressions; they should not include completely unrelated expressions or those
of a completely different nature. For example, while the expression “aircraft” may
be defined to include airplanes, unmanned aerial vehicles or helicopters but not
ships.

An expression that is commonly understood by the general public and not too
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long should not be defined. Once an expression is defined in a law, its second
ary laws such as rules, regulations, by-laws and procedures cannot contain further
detailed definitions of the same expression. As secondary laws such as rules,
regulations, by-laws and procedures can define expressions not defined in their
primary law, a legislative drafter needs to judge whether the primary law is the
best place to define a particular expression.

Chapter 10

Objectives/Aims

25. It has been mentioned above that for laws with multiple objectives/aims, a sepa-
rate chapter, most commonly Chapter 2, should be devoted to objectives/aims, rather than
including them in the introduction in the Title chapter. Once the objectives are listed, the
functions and duties for their implementation need to be included in the respective chap-
ters.

26. The objectives/aims may be stated beginning with the words “The aims of this
Law are as follows: “Each objective/aim should have its own sub-section ending with the
purpose-particle (beginning with “To ...").

Chapter 11
Formation of Central-Level Bodies Such as Committees and

Commissions and Their Duties and Functions

27. Where the implementing institution of a law is the central-level ministry, govern-
ment department or organization and the Union Minister or Head of the institution can
solely exercise duties and functions to implement the law, a chapter on the formation of
central-level bodies such as committees and commissions and their duties and functions
will not be necessary. However, where multiple implementing ministries are involved or
where the law deals with vital policy areas, a chapter on the formation of central-level bod-
ies such as a national/central committees and commissions and their duties and functions
will be necessary.
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28. Regarding the formation of central-level bodies such as national/central committees/
commissions,

(@) For laws dealing with policy areas vital to the State where multiple ministries are
involved, such bodies should be chaired by President or Vice President.

(b) Where the central body needs to be chaired by Union Minister, with responsible
officials from respective Ministries, Departments and Government Agencies
as Members, the law should stipulate that the Union Government form such
a body, stating that the composition of the body may be changed as required.

29. The provision governing the formation of central-level bodies may be worded in such
a way that changes in the formation of the body do not require changes in the provision
itself. Or the provision may be worded to require changes in the provision. The legislative
drafters and ultimately the legislators should make this choice.

Elected Bodies

30. The provisions on the formation of central-level bodies may stipulate the democratic
election of the body rather than appointment, and its term.

For example, Sections 13, 14 and 15 of News Media Law (Law No. 12/2014)
Drafting the duties and functions of a central-level body such as a committee

or a commission
31. The duties of the Committees, Commissions and other central-level bodies will be
different from their functions. If the duties can be separated from the functions, they should

be organized into different sections.

32. Where duties cannot easily be separated from functions, their duties and functions
can be listed in the same section.
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Chapter 12
Formation of Working Committees/Local Organizations, and

Their Duties and Functions

33. Some laws have no separate Chapter on the formation of working committees/ local
organizations, but empower committees, commissions or central-level bodies to form work-
ing committees/local organizations and establish their duties and functions as part of the
central-level bodies’ duties and functions.
For example: Section 5 in Chapter 3 of Disaster Management Law (No.
21/2013)

34. Some laws provide for the formation of working committees/local organizations and
their duties and functions as the operation of those laws require such provisions.

Chapter 13

Permission for business operations: licences, permits and registration

35. Forlaws that need to deal with the application, issuance and refusal of business licenc-
es, permits, permission to establish a business, registration certificates, stipulation of terms
and conditions and the valid period of operations, it is necessary to include provision(s)
on who may apply to which institution or official in accord with the stipulations, that such
applications may be allowed or denied by the relevant institution or official after the ap-
plication has been scrutinized, that the respective business licence, permit, permission to
establish a business, or registration certificate shall be issued for a valid period with terms
and conditions once the application is allowed. The detailed procedures and stipulations
should be included in the rules related to the law.

Example: Section 9in Chapter 5 Registration of Multimodal Transport Law
(No. 3/2014)

36.  Further provisions will be required for the renewal of the business licence, permit, per-
mission to establish a business or the registration certificate, upon their expiry at the end of
the valid period to enable the continued operation of the business, including the application
for renewal, and granting the application or denying it.
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Example: Section 10 in Chapter 5 Registration of Multimodal Transport
Law (No. 3/2014)

Chapter 14

Administrative Order or Penalty

37.  Anadministrative order or penalty is not the penalty for an offence handed down by
a Court of Law, such as a imprisonment or a fine, to the holder of a business licence or permit
or registration certificate for violation of any of the terms and conditions stipulated but an
administrative order or penalty imposed by the government department or organization or
an official of the government department or organization that issued the business licence or
permit or certificate.

For example, Section 22 of the Railway Transport Service Law

38. Some laws provide for administrative prohibitions and penalties rather than
administrative orders and penalties for violations of a regulation by the holder of a business
licence, permit or registration certificate.
For example,  Section 73 and 75 in Chapter 17 Administrative Prohibition and
Penalty of the Railway Transport Service Law

Chapter 15
Appeals

39. This chapter on appeals is not concerned with the appeal of the conviction and
guilty verdict of a court of law. Such appeals are dealt with by provisions in Union Judicial
Law and the Code of Criminal Procedure, so the law being drafted need not contain those
provisions.

40. The chapter on appeals deals with appeals of the administrative order or penalty
imposed by the respective government department or organization submitted to the higher
level official or institution.

41. The administrative orders or penalties that may be appealed include rejection of an
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application for business licence, permit or registration certificate by an official in charge of
issuing those documents, as well as penalties for violations of terms and conditions pre-
scribed in those documents. . To ensure fairness and justice, the right to appeal should be
provided for in such cases, so a chapter on appeals should be included. The following provi-
sions should be included in legislation:

That a person or legal entity has the right to appeal

The reasons for the denial of an application must be set forth in writing, describing
each reason why the application was denied

The applicant who is not satisfied with the decision of the government agency can
appeal within the maximum number of stated days starting with the date of decision

Chapter 16

Offences/Prohibitions and Penalties

42. Laws that need to deal with commission of an offence, violation of a prohibition or a
failure to perform an obligation need to include provisions on offences and penalties, which
may have their own chapter. Laws that do not include prohibitions but deal with organizing,
educating, awareness-raising and management normally do not need a chapter on offences
and penalties.

43, Particular attention should be paid to the following provisions in Section 43 and 44 of
the Constitution in the chapter on the fundamental principles of the State.

“43. No Penal law shall be enacted to provide retrospective effect.

44, No penalty shall be prescribed that violates human dignity.”

44. Regarding the penalties under criminal legislation, the following provision in
Sections 21 and 22 of the 1973 Interpretation of Expressions Law should be noted.

“21. Provisions in the Penal Code and the Code of Criminal Procedure shall apply
to all fines prescribed in any law, except where the law itself contains a provision
explicitly stating they shall not apply, in which case the provision in the law itself
shall apply.
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22. Where a particular commission or omission constitutes an offence under two
laws or more than two laws, the offender shall be charged and punished under
only one of the laws. No more than one penalty shall be imposed for a single
offence.”

45.  Most laws in Myanmar organize provisions on offences and penalties into the penul-
timate (second last) chapter, with the last chapter being devoted to miscellaneous provi-
sions. In the legislation of some other countries, provisions on offences and penalties do not
have their own chapter, but are included in other relevant chapters. However, it isa common
practice in Myanmar legislation to include a separate chapter on Offences/Prohibitions and
Penalties for laws that require the inclusion of such provisions. Some laws even have separate
chapters on “Prohibitions” and “Penalties”.

46.  For laws requiring provisions on prohibitions, offences and penalties, the chapter on
“Prohibitions” should precede the chapter on “Offences and Penalties”.

47.  Provisions on imprisonment and fines may be worded as follows.
(@) The usage for prison terms of 20 years, 30 years, 40 years or higher multiples of

i

10 years is that the word

ni

year” should precede the numeral (“20 years,” “30

years"“40 years”, etc. Prison terms of less than 20 years are written with the word

nou nou

“year” following the numeral: 3 years’, “5 years,

" o u

10 years,” “15 years” etc.

n u

For example: “imprisonment for a term of 20 years’, “imprisonment for a term not
exceeding 10 vyears’, “imprisonment for a term not exceeding 7 vyears’
“imprisonment for a term not exceeding 5 years”

(b) The usage for fines of Kyat 20 Lakh (2 million) and higher multiples of 10 Lakhs
(1 million) is that the word “Kyat” should precede the numeral: “Kyat 20 hundred
thousand, or 2 million,” “Kyat 5 million’, etc. Fines of less than Kyat 2 million are
written with the word “Lakh, or hundred thousand” following the numeral:
(“Kyat 3 hundred thousand”)? “Kyat 5 hundred thousand,” (“Kyat 1 million”

“Kyat 15 hundred thousand” etc.

For example, “fine not exceeding Kyat 2 million,”“fine not exceeding Kyat 1 million,
“fine not exceeding Kyat 7 hundred thousand, “fine not exceeding Kyat 5 hundred
thousand”

48. The expression“imprisonment, or fine, or both” allows imprisonment without a fine or a
fine without imprisonment. For greater deterrence, the expression“imprisonment as well as a
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fine”is used for some offences. For even greater deterrence, minimum term of imprisonment
and minimum amount of fine may also be prescribed.

Example 1: Where the penalty is prescribed as “imprisonment for a term not
exceeding 3 years as well as a fine between the minimum
amount of Kyat 50,000 and a maximum amount of Kyat 500,000’
the most lenient sentence will be one day in prison and a
minimum fine of Kyat 50,000.

Example 2: Where the penalty is prescribed as “imprisonment for a term
between the minimum of 3 years and a maximum of 7 years,
and a fine may also be imposed’, the most lenient sentence will
be 3 years in prison.

49, For some serious offences, provisions in the offences and penalties chapter may

prescribe the same penalties as the offence itself for attempted offence, for acting in

commonintentioninthe commission ofanoffenceandforthose whoaidandabetthe offence.
For example, Section 50 of the Myanmar Marine Fisheries Law (No. 9/1990)

50. For some serious offences, heavier penalties or maximum penalties may be
prescribed for repeat offences, e.g. Section 55 of Counter-Terrorism Law (No. 23/2014)

51. Whereitisdifficultto prescribe small offencesindetailin the lawitself, the law may simply

state that such detailed provisions relating to prohibitions and obligations as well as penalties

for their violation will be included in the secondary laws such as rules and orders. However, it

is not appropriate to describe prison sentences as a penalty in any secondary laws or orders.
For example, Section 53 of Counter-Terrorism Law (No. 23/2014).

52. Under Section 517 of the Code of Criminal Procedure, money and materials that have
been submitted as evidence may be confiscated or disposed of in an appropriate manner as
partof the sentence. However, some laws prescribe that the materials that have been present-
ed as evidence shall be confiscated, e.g. Section 56 of Counter-Terrorism Law (No. 23/2014).

53.  Where there are two or more provisions in the chapter on offences and penalties, the
penalty provisions should be sequenced in the ascending or descending order of severity.
While the ascending order of severity is generally preferred, the descending order of severi-
ty may be used for effective deterrence.
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Chapter 17
Establishing a Fund, Maintaining it and Utilizing the Funds

54. Inimplementing a law, it may be necessary to manage the donations of well-wish-
ers from within the country and abroad in addition to the allocation from the national
budget. For such cases, a separate chapter may be devoted to the establishment, mainte-
nance and utilization of the fund.

55. The fund will need to comply with its own separate financial regulations govern-
ing its maintenance and utilization, accounts, budget and auditing. If part of the fund is the
allocation from the national budget, provisions will be required to develop financial regu-
lations in coordination with the Office of the Union Auditor-General and for auditing by the
Office of the Union Auditor-General.

56. Some laws prescribe the formation of a fund management and supervisory com-
mittee to be tasked with the systematic supervision of the establishment, maintenance and
utilization of the fund.

57. Where the fund accepts contributions and donations from well-wishers from
within the country and abroad, non-governmental organizations and social organizations,
transparency provisions should be included in the law to ensure that the auditor’s report is
made available to the contributors and donors.

58. Depending on the circumstances under which a particular law is expected to be
implemented, the fund may be established, maintained and utilized only at the central level
and not at the Region/State level. However, for natural disaster management, funds are
established, maintained and utilized not only at the central level but also at the local level.

Example: Sections 19 to 24 in Chapter 7 Natural Disaster Management Fund of
Natural Disaster Management Law (No. 21/2013)
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Chapter 18

Transitional Provisions

59. Not every law will need this chapter. It should be included when the existing law and
the new law have very different or incompatible provisions, or when the rules, notifications,
directives, institutions and training schools established under the old law to be repealed are
expected to remain after the new law comes into effect, or when re-registration under the
new law is required for eligibility to privileges under the new law.

Example: Section 118 of the Child Rights Law (No. 22/2019), Section 93 of Trademark
Law (No. 3/2019)

60. A single transitional provision may be included in the chapter on miscellaneous provi-
sions or in its own chapter, but it is clearer to put multiple transitional provisions in their own

chapter.
Chapter 19
Miscellaneous Provisions
61. Laws that are organized into chapters should have the “Miscellaneous Provisions” as

the last chapter, to include provisions that do not belong in any other chapters of the law.

62. There are no fixed rules as to what provisions should be in the “miscellaneous”
chapter. Generally, whatever provisions are required may be included, taking into consider-
ation the nature of the law and the implementation needs. As the last provision of the law,
however, the power to pass secondary laws is commonly prescribed.

Exemption

63. An exemption from all or any part of the provisions in the law may be granted if
required for the interests of the general public or of the State, or of a government department
or organization.

Example: Section 99 of Social Security Law (No. 15/2012)
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Pre-Charge Approval

64. Consideration should be given to determine whether a provision for pre-charge
approval from the President or relevant Ministry or central body needs to be included with a
view to prevent a proliferation of police cases in relation to offences which carry heavy pen-
alties, or which are of such technical nature that it is not possible to determine using normal
means whether such offences have been committed, or which are police cognizant and cases
may be filed on the basis of suspicion without clear evidence. For the abovementioned types
of offences, provisions may be included requiring pre-charge approval from the relevant
official, department or institution.

Example: Section 4 of the 1963 Public Property Protection Law

Reversal of Burden of Proof

65.  According to case law, the burden of proof as to the commission of an offence con-
sistently lies on the side of the prosecution or the State. However, there are some laws that
include reverse burden of proof provisions for the type of cases where such a reversal is
required for rule of law in the country or where the nature of the case makes it extremely
difficult for the State to prove the commission of an offence.

Protection of rights of third-parties who act in good faith

66. In domestic laws enacted in line with the international conventions in which the
State is a Member, provisions are included to protect the rights of third parties who are not
involved in committing offences and have acted in good faith in making business transac-
tions with those who have committed offences.

Example: Section 65 of Counter Terrorism Law (No. 23/2014)

Staff Office for a Newly Established Organization and Recruitment and Appointment
of Office Staff

67. Laws that provide for the formation of a central body, national committee or council
with broad functions and duties may include provisions for the formation of a staff office
and recruitment and appointment of office staff, as existing organizational structure may be
insufficient to support the new functions.

Example: Section 35 of the Anti Trafficking in Persons Law (No. 5/2005)
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Ministry or Department Undertaking the Staff Office Functions of the Newly
Established Organization and its Expenditures

68. Some laws stipulate that the staff office functions of the newly established central body,
or committee or commission should be undertaken by the relevant Ministry or Department,
also bearing the expenditures incurred, instead of forming a separate staff office.

Example: Section 16 of Law on the Commission for Translating Laws (No. 25/2015)

Those who are not civil servants to be considered as public servants

69. In forming central bodies, committees, commissions and work committees and in
assigning duties according to a law, provisions are often included that state those members
who are not civil service personnel are deemed to be public servants with the rights and
duties of public servants. Such provisions allow action to be taken under Section 174 of the
Penal Code for failure to comply with a summons or under Section 353 for interference with
the lawful discharge of a public servant’s duties

Example: Section 19 of Law on the Commission for Translating Laws (No. 25/2015)

Successor Organization Inheriting Property, Assets and Liabilities from the Predeces-
sor Organization

70.  Laws that deal with newly formed committees and councils that inherit the previous
committees and councils as successor organizations should explicitly describe what proper-
ty, assets and liabilities will be inherited.

Example: Section 66 of Myanmar Medical Council Law (No. 26/2015)

Stipulating the status of an organization as a legal entity

71. Some laws clearly provide for the status of a council, committee or organization as a
legal entity.

Example: Section 4 of the University for the Development of the National Races
of the Union Law. (No. 9/91)
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Awarding allowances, emoluments or benefits to members who are not civil service
personnel

72. Some laws include provisions to award allowances, emoluments or benefits to mem-
bers of committees, commissions and central bodies who are not civil service personnel.

Example: Section 94 of the Railway Transport Service Law (No. 4/2016)

Collection of outstanding fees and charges by government department or organiza-

tion as if they were income tax arrears

73.  The collection of outstanding fees and charges receivable by government department
or organization is provided for so that the arrears can be collected as if a civil case has been
won and the winning decree can be executed, without the need to resort to time-consuming
and expensive civil case action, through the foreclosure and sale of the defaulter’s property
and immovable assets. For this purpose, the relevant provisions should prescribe that the
fees and charges shall be collected “as if they were the arrears of land tax, or tax, or income
tax.” However, the collection of land tax and tax requires reference to the Revenue Recovery
Act (India Act No. | of 1890) and its rules, orders and directives contained in the manual of
procedures, which are enacted in the English language, according to which the collector will
foreclose and sell the property of the defaulter. Those rules and the manual of procedures
have long been out of print and are not available for reference. But Income Tax Law of 1974,
its rules and regulations are enacted in the Myanmar language and the tax officer may fore-
close and sell the defaulter’s property. For this reason, the wording “as if they were the arrears
of income tax”is now generally used.

Example: Section 56 of the Multimodal Transport Law (No. 3/2014) states: “The
Registrar shall collect the charges and fines imposed under this Law
from the person who fails to pay such charges and fines as if it were an
arrears of income tax.”

Stipulation of Non-Cognizable Offences as Cognizable Offences

74. Offences that carry penalties of 3 years'imprisonment or longer are cognizable offences
as per Schedule 2 of the Code of Criminal Procedure. Upon receiving a complaint at a police
station, the police force conducts an investigation in accordance with the Code of Criminal
Procedure and files charges at a court of law and the law officer concerned serves as counsel
for the case. Offences that carry fines or less than 3 years’imprisonment are non-cognizable
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offences as per Schedule 2 of the Code of Criminal Procedure. For such cases, the plaintiff
needs to file a case directly at a court of law, attend court sessions personally or have a law-
yer represent himself/herself at the court session and the case may be acquitted for failure
to attend court sessions. The official tasked by the government department or organization
needs to undertake investigations, file charges at the court, and attend many court sessions
as appointed by the court. To avoid all this, non-cognizable offences are stipulated as cogni-
zable offences in the law. Such stipulations should apply only to offences that carry fines or
less than 3 years imprisonment.

Example: Section 24 of the Highways Law (No. 24/2015)

Validity of Rules, Notifications, Orders and Notifications issued under the law that has
been repealed as long as they are not contrary to the enacted law

75.  Some laws allow the continued operation of businesses until the expiry of their busi-
ness licences or permits that were issued under a law that has been repealed. Some other
laws allow the continued operation of businesses for a certain period but require that new
business licences or permits are applied for under the new law by the end of this period.

Example: Section 98 of the Railway Transport Service Law (No. 4/2016)

Continued Validity of Business Licensing issued under the law that has been repealed

76. Some laws allow the continued operation of businesses until the expiry of their
business licences or permits that were issued under a law that has been repealed. Some other
laws allow the continued operation of businesses for a certain period but require that new
business licences or permits are applied for under the new law by the end of this period.
Example: Section 84 of the Road Transport Operations Law (No. 3/2016)
Protection for Actions in Good Faith

77.  Some laws provide that no action, criminal or civil or otherwise, shall be taken against
the members of an organization established by law or against civil service personnel who
undertake in good faith the tasks assigned to them in accordance with the law.

Example: Section 55 of Competition Law (No. 9/2015)
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Power to Enact Secondary Laws

78. Most laws provide for the power to enact secondary laws in accordance with the
Constitution as the last provision or as the second last provision if the law is one that repeals
an existing law. Such provisions are worded in many different ways. The power to issue notifi-
cations, orders, directives and procedures may differ but the power to issue rules, regulations
and by-laws is generally similar.

Repeal of Existing Laws

79. New laws that repeal older existing laws should explicitly list the law(s) that will be
repealed. The repeal may be effective once the new law is passed or, where immediate repeal
is not possible, after a certain period, or on some conditions that are prescribed.

80. Legislative drafters should be aware of the following provisions in Section 14 of the
1973 Interpretation of Expressions Law that state the repeal of a law with a newer law, unless
otherwise provided for in the newer law, should not negatively affect the actions, assets and
liabilities undertaken under the repealed law before its repeal.

“14.When a law is repealed by another law, the repeal should not:

(@) negatively affect the repealed law having been in effect, nor should it
jeopardize the legitimate actions carried out in accordance with its provisions;

(b) impact the assets or rights obtained in accordance with the provisions of the
repealed law, nor should it affect the liabilities or debts incurred under them;

(c) affect the imposition of penalties or confiscations as public property in
accordance with the provisions of the repealed law;

(d) prejudice the investigations, cases, and the right to file a case at a court of law
regarding the abovementioned assets, rights, liabilities, debts, penalties or
confiscations. Those activities may continue as if the repealed law remained in
effect, and penalties may be imposed and confiscations undertaken in
accordance with the repealed law.

Proviso: Any provision to the contrary in the law that repeals the older law
shall be complied with.”
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Chapter 20
Drafting laws in accordance with conventions and regional agreements

of which the State is a member

81. Firstly, there are laws for which the main provisions of the conventions and regional
agreements of which the State is a member are rewritten from beginning to end in the
Myanmar legal usage. Through such rewriting, the main provisions of the conventions,
protocols and regional agreements are incorporated into Myanmar legislation.

For example, Counter-Terrorism Law (No. 23/2014)

82. Secondly, the original English versions of the conventions, protocols of which the State
isa member are attached as schedules and deemed to be part of the law or have the effect of
domestic legislation in the country. A number of laws make use of this method.

Example, the Law Relating to International Interests in Mobile Equipment and
Aircraft Equipment (No. 37/2014)
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Chapter 1

Amending Existing Laws

83. Laws can be amended only through amendment laws, and not through notifications
or orders.

84. The amendment should be compatible with the spirit of the law and consistent with
other amendments.

85.  The amendments should not depart from the spirit of the original law. Where there
are grounds for such departures or where the purpose and implementation of the law has
changed, new laws should be drafted rather than amending existing laws.

86.  Generally, readability of the amended law is greatly affected when more than two-
thirds or more than half of the provisions in the original law are amended. In such cases, it
is preferable to draft a new law rather than amend the existing laws. This principle should
inform the decision as to whether the existing law should be amended or repealed and
replaced with a new law.

87.  Amendment may take the form of substitution, insertion or deletion of expressions.

88.  Amendment provisions in the amendment laws need not be organized into chapters
as the affected provisions will come from different chapters in the original law.

89. The legislative drafting guidelines including basic principles, the spirit of the law and
the legal usage, contained in this book should be followed in drafting amendment laws as

well.

90. Amendment laws only indicate the expressions to be amended. They do not change
the text of the original law. The amendment is incorporated into the text of the original law
only after the amendment law is passed. When the law with the amended text is published
by the department or organization concerned, footnotes are used to indicate where the
substitutions, insertions or deletions were made on which date in accordance with what
amendment law of which reference number.
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Chapter 2
Amending the Title of a Law

91. The title of a law is part of its essence or its life, and it should be amended unless
an amendment is absolutely necessary. Very few laws in Myanmar have had their titles
amended.

Example, the Myanma Agricultural and Rural Development Bank Law (No. 17/1990)
had its title changed to “Myanmar Agricultural Development Bank Law” through
the Law Amending the Myanma Agricultural and Rural Development Bank Law
(State Law and Order Restoration Council Law No. 3/1997)

Chapter 3
Amending the Entire Section or Sub-Section Instead of

Amending Multiple Expressions Thereof

92. Where two or more expressions in a Section or Sub-Section need amendment, the
entire section or sub-section should be substituted instead of piecemeal substitution of
multiple expressions to avoid lengthy amendments and improve readability.

Chapter 4

Amending Laws in the Myanmar Language

Title of the Law

93. Section 1 of the amendment law should always state the title of the law being amend-
ed, usually in bold type font for clarity.

Example:“1.  This law shall be known as the Law Amending the Law on the
Commission for Translating Laws.”

Titles of Successive (Second, Third, etc.) Amendment Laws

94. Until 2011, the Pyidaungsu Hluttaw Period, ordinal numbers (second, third, etc.) were
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used in the titles of successive amendments laws only when two or more successive amend-
ment laws were passed in the same year.

Example: The Constitution (Amendment) Act, 1959 (No. 4/1959); the Second
Constitution (Amendment) Act, 1959 (No. 10/1959)

95. Since 2011, ordinal numbers (second, third, etc.) have been used in the titles of succes-
sive amendment laws that are passed in different years.

Example: The Law Amending the Political Parties Registration Law (No. 11/2011);
the Second Law Amending the Political Parties Registration Law
(No. 38/2014)

96. The title, year of enactment, and the ordinal number of the successive amendment
laws are written in different ways in different periods. To ensure consistency, amendment
laws should be followed by the year of enactment in parentheses and when there are two or
more amendment laws in the same year, the first one should not have an ordinal number in
its title but from the second onwards the ordinal number should be included.

Example: (1) The Law Amending the Anti-Corruption Law (2016)

(2) The Second Law Amending the Anti-Corruption Law (2016)
(3) The Third Law Amending the Anti-Corruption Law (2016)
(4) The Law Amending the Anti-Corruption Law (2017)

(5)

5) The Second Law Amending the Anti-Corruption Law (2017)

Substitution, Deletion and Insertion of Sections and Sub-Sections

97. The sections and sub-sections in a law may be deleted, inserted or substituted. Either
individual sections or a series of sections may be substituted.

Example: Section 15 of the Law Amending the Civil Service Personnel Law
(No. 42/2016) states:
“15. Section 62 of the Civil Service Personnel Law shall be
substituted as follows:
“62.  When a service personnel claims retirement pension
under Section 58, he shall not be refused without
reasonable grounds.”
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98. The amendment law may have sections and sub-sections stipulating the substitu-
tions, deletions and/or insertions for several sub-sections of the same section.

Example: Section 4 of The Third Amendment of the Ward or Village Tract
Administration Law (No. 41/2016)
“4. In Section 5 of the Ward or Village Tract Administration Law:
sub-sections (c) and (d) shall be deleted;
sub-sections (e), (g) and (j) shall be substituted as follows:

~

a
b
‘(e)
(9)
(j) '

(
(

~

Substitution of Expressions

99.  Expressions may be substituted either throughout the law or in a particular section or
sub-section. To substitute a particular expression throughout the law, the section numbers
or sub-section numbers need not be specified.

Example: Section 2 of the Second Law Amending the Expressways Law
(No. 62/2015) stipulates:
“2. The expression “Public Works Department” shall be substituted
with the expression “Roads Department”.

100. The amendment law may stipulate the substitution of an expression in a section or
sub-section instead of substituting the entire section or sub-section.
Example: Section 2 of the Second Law Amending the Anti-Corruption Law
(No. 33/2016) stipulates:
“2. The expression “each five members” contained in Section 5 of
the Anti-Corruption Law shall be substituted by the expression

"

“equal number of members not more than five”

An amendment may involve the substitution of the introduction of a section.
Example: Section 52 of the Second Amending Law of the Myanmar Gemstone
Law (No. 23/2016) stipulates:
“52.  The introduction of Section 53 of the Myanmar Gemstone Law
shall be substituted as follows:
“53.  The Union Government may, for the interests of the
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State with prescribed conditions, allow any company or
society in accord with this Law:”

Insertion of a new section or sub-section

101. A new section or sub-section may be inserted after the last section or sub-section or
in between the sections or sub-sections.

102. When a new section or sub-section is inserted after the last section or sub-section,
re-numbering is not necessary.

103. When a new section or sub-section is inserted in between the sections or sub-sec-
tions, the original sections or sub-sections may or may not be renumbered.

104. For insertion with renumbering, the amendment provision may stipulate as
follows:

“1.  Section 6 shall be inserted after Section 5 of as follows:
‘6. !
2. Original sections 6 and 7 shall be renumbered as Sections 7 and 8.

105.  The renumbering approach may lead to confusion where the section numbers are
referred to in orders, directives and case laws. A preferred approach is to avoid renumbering
and giving the inserted section the same number as the section before followed by the letter
IIAII.

For example,”1.  Section 5 A shall be inserted after Section 5 of as
follows:
‘5 A !

106. Where the second approach is used, “Section 5 A”and “Section 5 (a)” will be different.
“Section 5 A" will be a section following Section 5 and “Section 5 (a)” refers to Sub-Section (a)
of Section 5.
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Chapter 1

Repealing an existing law to make way for a new law

107. An existing law may be repealed under the following circumstances:
(@) Itisin conflict with the Constitution.
(b) It serves no benefit to the State and the citizens.
(c) Itis nolongerin conformity with the changing circumstances.
(d) It has not been in use for a very long time and there are no reasons to use it in
the future.

108. When more than half of the provisions in an existing law require the insertions,
substitutions and deletions for the law to be appropriate to the changed circumstances, a
new law may be drafted and the existing law repealed.

109. When an existing law is no longer appropriate to the current changed circum-
stances or when it can no longer be implemented, a new law may be drafted to replace it.
The last provision of the re-enacted law should stipulate that the old law is repealed.

110. In the last provision of a re-enacted law, the title of the repealed law should be
mentioned in its original language, either English or Myanmar. In some laws, the legislative
body, the reference number of the law and the year of enactment of the repealed law are
also mentioned.

Chapter 2

Repeal after a period

111. The repeal of an existing law with or without a re-enacted law may take effect
immediately when the repeal is passed. But, where an immediate repeal is not advisable, the
repeal may come into effect only after a certain stipulated period or when certain conditions
are fulfilled.

112. Laws that may not be implemented immediately after they are enacted often
contain a provision stipulating that they come into effect on the date the President issues

a notification. In such cases, old laws are repealed only when the new laws enter into force.
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113. The repeal of an existing law may take effect only after the provisions in the new
law can be implemented using certain technology.

Example: Section 45 of Public Debt Management Law (No. 2/2016) stipulates:
“45.The Government Securities Act (India Act 10, 1920, Vol lll) shall be
repealed when all Government Securities are issued as Scripless by
using electronic technology.”

114. Some of the laws enacted at the Union level before the Constitution of 2008 came
into force fall under the legislative competence of the Region and State legislatures. A law
may be passed to repeal those laws even before the Region and State legislatures pass
respective re-enacted laws, stipulating that the repeal comes into effect on the date the
respective Region or State re-enacted law is passed.

Example: Section 1 and 2 of the the Law Repealing the Development

Committees Law, 1993 (No. 22/2015).

“1. This Law shall be called the Law Repealing the Development
Committees Law, 1993.

2. The Development Committees Law, 1993 (The State Law and
Order Restoration Council Law No. 5/ 93) is hereby repealed by
this Law from the date of enactment of the Development
Committees Law of the respective Regions or States.”

Chapter 3

Repeal on the date of enactment of the Repeal Law

115. Section 13 Sub-Section (b) of the 1973 Interpretation of Expressions Law stipu-
lates that where there are no provisions in a law as to the date on which it comes into force,
it shall come into force on the date the President promulgates it. So, when a repeal law does
not specify the date on which it comes into force, it shall come into force on the date it is
promulgated.
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Chapter 4

Repealing a Number of Laws Through a Single Repeal Law

116. There are laws that stipulate the collective repeal of a number of laws which are
no longer in conformity with the circumstances, which have not been in use for a very long
time and for which there are no reasons for use in the future.

Chapter 5

Repealing Individual Laws

117. Itis more common to find laws that repeal individual existing laws, which stipulate
that a certain law “is hereby repealed by this law.” When an existing law written in English is
repealed, the title of the repeal law should be in the Myanmar language but the title of the
repealed law should be in English. If the repealed law is written in the Myanmar language, its
title in Myanmar should be specified. Some repeal laws also include the legislative body that
passed the law, the reference number of the law and the year of enactment of the repealed

law.

For example, Sections 1 and 2 of the Law Repealing the Myanmar Auxiliary Force
Law (No. 7/2014) stipulate:
“1.This Law shall be called the Law Repealing the Myanmar Auxiliary Force Law.

2. The Myanmar Auxiliary Force Act (Vol. Il) is hereby repealed by this Law.”
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Chapter 1

Drafting Secondary Laws

118. Subsidiary legislation includes rules, regulations, by-laws, notifications, orders,
directives and procedures that are required for the implementation of a law enacted by a
legislative authority. The law itself may grant a particular Union-level institution or a Region/
State-level relevant institution or authority the power to enact such subsidiary legislation as
required.

119. The power to enact subsidiary legislation is granted (a) to Union-level institutions
formed according to the Constitution for laws enacted by Pyidaungsu Hluttaw, according to
Sub-Section (a) of Section 97 of the Constitution, and (b) to Region/State-level institutions
for laws enacted by Region/State Hluttaws, according to Sub-Section (a) of Section 189.

120. In existing laws, it is often stated that “a Union Ministry, which is a Union-level
institution, issues the rules, or regulations with the approval of the Union Government ac-
cording to Section 97 (a) (1) of the Constitution”. However, it can be seen that the Supreme
Court of the Union issues judicial rules and regulations without the need for Union Govern-
ment approval as it is not subordinate to the Union Government.

121. The issuance of legal rules, orders, directives and procedures by Union-level insti-
tutions according to Section 97 (a) (2) of the Constitution does not require Union govern-
ment approval.

122. In some laws, the Department is granted the power to issue orders and directives,
which are part of the subsidiary legislation to which Section 97 (a) (2) of the Constitution
applies.

The expression “rules related to” a law includes rules related to a law that are enacted
exercising the power granted under a law or a regulation enacted as rules under a law
(Section 5 (a) (6) of the 1973 Interpretation of Expressions Law). According to the Con-
stitution, rules are ranked immediately under laws in terms of force of law. They specify
the principles and methods to be followed in implementing the provisions of a law, and
require the approval of the Union Government. So, Ministries and Departments should
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use rules rather than notifications, orders and directives for important matters of the
primary law, and for the stipulation of fees, charges and fines. According to a law enacted
by Pyidaungsu Hluttaw, rules enacted by a Union-level institution require Union Govern-
ment approval.

Rules and regulations are quite similar in nature and in terms of force of law. During the
parliamentary democracy and revolutionary council periods, some laws had both rules
and regulations. Later laws only have rules.

123. During the previous administrative periods, Ministries and central-level govern-
ment bodies sent circulars, that include memoranda, aide-memoires, directives and notices,
to subordinate government departments and organizations. Circulars are not part of the
subsidiary legislation that Section 97 of the existing Constitution applies to. The most well-
known circular is the 1940“G” Circular No. 15 of the Department of Home Affairs dated 1 May
1940, which applies to departmental enquiries.

124, Law manuals are single-volume compilations of a law and rules, regulations, by-
laws, procedures, notifications, orders and directives related to that law, published for easy
reference and use.

Chapter 2

Subsidiary legislation for a law that has yet to come into force

125. According to Section 17 of the 1973 Interpretation of Expressions Law, subsidiary
legislation may be enacted for laws that has been passed with a future date of entry into
force, and for laws that will come into force when the President promulgates its entry into
force through a notification.

126. Rules, regulation, by-laws, notifications, orders, directives and procedures for laws

that have been passed but have yet to come into force should stipulate that “this (secondary
law) shall come into effect on the date the primary law comes into effect.”
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Chapter 3
Usage Guide for Drafting Subsidiary Legislation

127. Laws enacted by a legislative body generally include provisions on the power to
enact secondary laws, in accordance with the Constitution. However, not every law requires
secondary laws, such as rules and regulations. Secondary legislation needs to be drafted
only for those laws that require the specification of detailed procedures and do’s and don'ts
for their implementation.

128. Legislative drafting guidelines in Part 7 of this handbook should be followed in
drafting secondary legislation such as rules, regulations, by-laws, notifications, orders, direc-
tives and procedures.

129. Generally, in drafting secondary legislation,
(@) Firststate which Union Ministry, Government Department or Agency issues the
secondary legislation exercising which Sub-Section of which Section of which

law.

(b) Then state that the rules, regulations or by-laws are issued with the approval of
theUnionGovernmentinthecaseofsecondarylegislationissuedbyaUnion-level
institution or that they are issued with the approval of the Region/State
Government in the case of secondary legislation issued by a Region/State-
level institution.

(c) Caretobetakentoensurethattherules,regulationsorby-lawsdonotgobeyond,
are not in conflict with or depart from the primary law and that notifications,
orders, directives and procedures do not go beyond, are not in conflict with or
depart from the primary law and the rules, regulations or by-laws.

(d) In cases where it is necessary to repeal or supercede the existing secondary
legislation with the new secondary legislation, state that the new secondary
legislation repeals or supercedes the existing secondary legislation.

(e) Inadditiontothestipulationin (d), it may befurther stipulated that the repealed
orsuperceded secondary legislation may continuetoapplyaslongasitdoes not
come into conflict with the new secondary legislation.
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(f) Asmallnumberofruleswereissued with the rules reference number and year of
issue.Alarge numberwereissued through notifications.Include the notification
number and year of issue. In addition to rules, regulations, by-laws and proce
duresneedtobeissuedthroughnotifications.Secondarylegislationthatrequires
public awareness should be issued through notifications.

(9) Instructions to and information for government departments and agencies for
their internal use should be in the form of orders or directives.

(h) The date of issue of secondary legislation should be expressed in Myanmar Era,
followed by the equivalent Christian Era within parentheses.

(i) The title of the rules, regulation, by-law or procedure should be stated.

(j).: Normally, the year of issue need not be included in the title, unless there is
another piece of secondary legislation with the same title.

(k) Expressionsalready defined in the primary law need not be defined againin the
secondary legislation. Simply stipulate that the expressions contained in this
secondary legislation shall have the same meanings as are defined in the
primary legislation.

Chapter 4

Amendment of Subsidiary Legislation

130. Subsidiary legislation may be amended as required to adapt to the changed
circumstances, following the amendment procedure specified in the original subsidiary
legislation. The amending subsidiary legislation should be drafted following the guidelines
in Chapter 3 as appropriate.

131. The power to issue rules, regulations, by-laws, notifications or orders include the

power to insert, amend, revise or repeal the said rules, regulations, by-laws, notifications or
orders (Section 18 of the 1973 Interpretation of Expressions Law).
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Chapter 5

Promulgation of Rules

132. The Union Ministries concerned should prepare the preliminary drafts of the
rules, regulations or by-laws or their amendments, as they are empowered under Section
97 (a) (1) of the Constitution, and the final draft should be sent to the Office of the Union
Attorney-General for review and recommendations.

133. The Region/State-level institutions concerned should prepare the preliminary
drafts of the rules, regulations or by-laws or their amendments, as they are empowered un-
der Section 189 (a) (1) of the Constitution, and the final draft should be sent to the Office of
the Region/State Advocate-General for review and recommendations.

134, The Union Ministry concerned

(@) Makesthenecessarychangesincorporatingthereviewandrecommendationsof
the Office of the Union Attorney-General, and with the approval of the Union
Government, signs the rules, regulations or by-laws or their amendments for
promulgation. After promulgation, they can be put into practice.

(b) After signing and promulgating the rules, regulations or by-laws or their
amendments, a prescribed number of copies should be send to Pyidaungsu
Hluttaw for circulation among the Hluttaw Representatives (Members of
Parliament) and to allow deletions or amendments if required, in accordance
with Section 137 and 157 of the Constitution.

(c) Within 90 days of circulation among Hlutaw Representatives, Pyidaungsu Hluttaw
may passaresolution to make deletionsand/oramendments. Then,deletions and/
or amendments should be made in accordance with such resolutions. In the
absence of deletions and/or amendments by Pyidaungsu Hluttaw, it may be
deemed that the Pyidaungsu Hluttaw approves the said rules, regulations or
by-laws and they continue to be in effect.

135. The Region/State-level government department/agency concerned
(@) Makesthenecessarychangesincorporatingthereviewandrecommendationsof
the Region/State Advocate-General, and with the approval of the Region/State
Government, signs the rules, regulations or by-laws or their amendments for
promulgation. After promulgation, they can be put into practice.
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(b) After signing and promulgating the rules, regulations or by-laws or their
amendments, a prescribed numberof copies should be send to the Region/State
Hluttaw concerned for circulation among the Hluttaw Representatives (Members
of Parliament) and to allow deletions or amendments if required in accordance
with Sub-Sections (c) and (d) of Section 189 of the Constitution.

(c) Within 90 days of circulation among Hluttaw Representatives, the Region/
State Hluttaw concerned may pass a resolution to make deletions and/or
mendments. Then, deletions and/or amendments should be made in
accordance with such resolutions. In the absence of deletions and/ or
amendments by the Region/State Hluttaw concerned, it may be
deemed that the Region/State Hluttaw concerned approves the said
rules, regulations or by-laws and they continue to be in effect.

136. Rules have been issued by the individual or organization granted the power to
issue rules in various formats in different periods, through notifications, or through orders
or as rules with a rules number and year of issue.

Example 1: The following is the rules format from the pre-independence period
used for the 1940 Myanmar Stamp Rules, as can be found on page 169
of the Myanmar Stamp Manual, reprinted in 1970, during the
Revolutionary Council period.

Myanmar Stamp Rules, 1940.
[Government of Myanmar, Department of Lands and Revenue
(Income-tax and Stamps Branch), Notification No. 2, dated the 19th
February 1940.]

Under the provisions of the Myanmar Stamp Act, and in supersession of
the notification of the Government of India in the Finance Department
(Central Revenues) No. C. 63 Stamp 25, dated the 5th May 1925, and of
all notifications amending the same, the Chairman of the Revolutionary
Council of the Union of Myanmar makes the following rules:-

Rules Under The Myanmar Stamp Act.

CHAPTERI
Preliminary.
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Short title. 1. These rules may be called the Myanmar Stamp Act Rules,
1940.
2. Intheserules -

Example 2: The format of rules in 2017, during Pyidaungsu Hluttaw period
is given below.

Government of the Republic of the Union of Myanmar
Ministry of Planning and Finance
Notification No. 35/2017
The 3rd Waxing of Tagu, 1378 ME
(30th March, 2017)

In exercise of the power conferred under sub-section (a) of Section 100
of the Republic of the Union of Myanmar Investment Law, the Ministry
of Planning and Finance has prescribed these Rules with the approval of
Union Government.

Chapterl
Title and Interpretation of these Rules

1. These Rules shall be called the Myanmar Investment Rules.

137. Although Rules were issued in different formats such as through notifications
or orders or using Rules Numbers, after 1996 from the State Law and Order Restoration
Council period, through the State Peace and Development Council period and the current
Pyidaungsu Hluttaw period, they are consistently issued through notifications.

138. In Sub-Rule (f) of Rule 29 of the Union Attorney-General Rules, it is stipulated that
rules and procedures should be issued in the notification format, given the need for public
dissemination.

139. The provisions and sub-provisions of the Rules are referred to as Rule, Sub-Rule,
Sub-Sub-Rule, etc. rather than as Sections and Sub-Sections. Considering that Rules are num-
bered, Rule 1, Rule 2, Rule 3, Rule 4, Rule 5, etc., they are titled Rules and sub-provisions of

rules are called Sub-Rules.

LEGISLATIVE DRAFTING GUIDANCE















