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Background/
Introduction

1.1. Rationale of the Project

Access to Justice is a vital part of the UNDP mandate to reduce poverty and strengthen de-
mocratic governance. Within the broad context of justice reform, UNDP’s specific niche lies
in supporting justice and related systems to work for those who are poor, those belonging
to disadvantaged groups and marginalized communities.

The legal system offers an arena in which people can hold political leaders and public offici-
als accountable, protect themselves from exploitation by those with more power, and reso-
Ive conflicts that are individual or collective. Access to justice is therefore not only central to
the realization of constitutionally guaranteed rights, but also to the broader goals of develo-
pment and poverty reduction. The ability to access and use services of legal institutions, ho-
wever, is distributed unevenly in most societies. Making legal institutions accessible and
responsive to those belonging to disadvantaged groups is one of the major challenges that
confront law and judicial reform initiatives.!

The integrity, independence and impartiality of the judiciary are essential prerequisites for the
effective protection of human rights and economic development. Moreover, judicial indepe-
ndence is a prerequisite to the rule of law and a fundamental guarantee of a fair trial. Ensuring
equality of treatment to all before the courts is essential to the due performance of the judici-
al office. When dealing with marginalized and vulnerable groups to ensure equality, judicial
institutions should be sensitized and capacitated on the needs and demands of such groups.

In April 2011, UNDP Bratislava Regional Center (BRC) in collaboration with UNDP Georgia partne-
red with the GIZ to host an international conference on judicial integrity (Independence, imparti-
ality, efficiency, Transparency, competence —-Modern challenges of the judicial reform in the South
Caucasus: Tbilisi). This conference revealed that there is a lack of knowledge in the region on judi-
cial capacities in relation to three specific groups which are often more vulnerable and have diffi-
culties in access to justice, particularly: persons with disabilities, minorities, and women.

1.2. Goal, objectives and methodology

The overall goal of this project is to enhance access to justice of three specific groups: peo-
ple with disabilities (PWD), minorities (specifically Roma as the most disadvantaged minori-
ty in BiH), and women. The objective is to conduct a research and produce a study on
capacities of BiH judicial institutions to address the needs of these groups. Other objectives
include identifying possible entry points/niche for UNDP’s further support in this area in Bo-
snia and Herzegovina (BiH), and to inform the regional policy and programming support.

Methodology of the research included extensive desk research on the overall situation of tar-
get groups: PWD, Roma and women. Having in mind certain conceptual questions in relation
to the constitutional definition of minorities that would be explained in the next section, and
the overall goal and objectives of this Study, it was decided during the consultations with the
UNDP BiH that the target group “minorities” should be narrowed to researching the situation
of the access to justice of Roma, as the largest and most disadvantaged minority in BiH.

Michael R. Anderson in Ac-
cess to Justice and Legal
Process: Making Legal Insti-
tutions Responsive To Poor
People in LDCs, at
http://siteresources.world-
bank.org/INTPOVERTY/Re-
sources/WDR/DfiD-Project-

Papers/anderson.pdf
pristup 23.10.2011.




2 BiH Disability Policy,

N

adopted by the BiH Council
of Ministers on 8 May 2008,
available in national lan-
guages at:
http://www.poi.ba/POl-web-
Sajt/POl-politika.html (ac
cessed: 21 October 2011).
Dr Zarko Papi¢ et al., Policy
Study: Executive Summary
and Recommendations for
Disability Policy and Strate-
gies, 2006, Directorate for
Economic Planning of BiH,
Federal Ministry of Labor and
Social Policy, Ministry for
Health and Social Welfare of
RS, Independent Bureau for
Humanitarian Issues (IBHI),
also available at:
http://www.poi.ba/POl-web-
Sajt/POl-politika.html (ac-
cessed: 21 October 2011)
and interview with and Mr.
Dragan M. Popovi¢, UNDP, In-
ternational Transitional Ju-
stice Specialist (11
November 2011.)

Disability is a strong deter-
mining factor of poverty;
even if other characteristics
such as education level,
age, gender and place of
residence are the same, it is
more likely that persons
with disabilities would be
poor. Policy Study, note 9.,
pp. 28-29

5 Disabled veterans both in

the FBiH and the RS are enti-
tled to a personal disability
benefit starting with 20%
disability, while civilian war
victims and disabled civilians
receive the entitlement only
when the level of disability
equals or exceeds 60%. Pol-
icy Study, note 9,. p. 30.
Disabled veterans with
100% disability in the cate-
gory | in FBiH receive higher
benefits than PWDs falling
under the category of civil-
ian war victims. At the same
time, a person with 90% dis-
ability who falls under the
category of disabled civil-
ians receives almost four
times less in disability bene-
fits compared to the dis-

The present research primarily provides an overview of data collected in numerous relevant re-
ports and other documents issued either by the different institutions in BiH, international orga-
nizations and bodies as well as relevant BiH NGOs, all related to the situation of specific target
groups. The paper also presents a basic analysis of the current constitutional-legal framework,
court organization, judicial reform issues, institutional legal services scheme, NGO legal servi-
ce provision and the level of available information related to the protection of rights. The Stu-
dy seeks to identify the main problems and obstacles that specific target groups face in
protecting their rights and in accessing legal protection mechanisms, in particular courts.

During the research, a questionnaire on judicial integrity was sent to 31 legal professionals
from different public institutions as well as to 35 representatives of NGOs (total 66 responde-
nts), including those representing these specific target groups and those providing differe-
nt kind and level of legal services. Also, direct interviews were conducted with judges,
prosecutors, governmental agencies representatives as well as NGO/court users representa-
tives. Finally, UNDP organized a Validation Workshop with the aim to discuss and validate re-
commendations with the research participants.

1.3. Basic information on the general situation of Persons
with Disabilities, Roma and women in BiH

1.3.1. Persons with Disabilities (PWD)

There are no official statistical data on the number of PWD in BiH. The official estimate is that
10% of BiH population has some kind of physical, sensor, developmental, mental or emoti-
onal form of disability and that 30% of population is directly or indirectly affected by the co-
nsequences of the disability phenomenon.? Most of PWD are subject to isolation and
unnecessarily suffer due to stereotypes and outdated practices. Also, PWD are additionally
affected by poverty and social exclusion. The 2006 Policy Study? revealed that PWD face nu-
merous problems, including those of access to health care and related costs; limited access
to education (due to which their level of literacy is lower than the average citizen); a lack of
adaptation in higher educational system to the needs of PWD; a higher degree of poverty
and its distribution compared to other citizens.*

The policy study also reveals that there is a high degree of discrimination not only of PWD in
general, but also within the category. The first form of discrimination stems from the origin
of disability.” Disabled veterans both in the FBiH and the RS are entitled to a personal disabi-
lity benefit starting with 20% disability, while civilian war victims and disabled civilians rece-
ive the entitlement only when the level of disability equals or exceeds 60%. In addition,
persons in the same category of disability are entitled to personal disability benefits of diffe-
rent amounts, with disabled veterans receiving higher amounts of benefits.®

The second form of discrimination is related to the place of residence of a person with disa-
bilities. Namely, in addition to differences that exist in the two entities, there is also further
differentiation within the FBiH, since the level of social benefits including disability ones de-
pend on Cantonal legislation.”

The objective of the policy and implementation measures in the area of education of children
with disabilities is inclusion of children with disabilities in schools, still it is very slow. Furthe-
rmore, besides specialized schools, education institutions do not have necessary professiona-
Is to assist children, teachers and parents. The greatest problem in the area of health care is
that the main principle according to which everyone should have equal access to healthcare
services is not respected. Also, a large number of PWD (children in particular) are not covered
with mandatory health insurance, i.e. does not have access to health insurance.



In general, the most frequently and most harshly violated rights of PWD in BiH are exactly
those rights and sectors that are the focus of disability policies in the EU: social protection
sector, healthcare sector, education sector, right to receive and disseminate information,
employment and labor rights and status and financing of organizations which deal with di-
sability. The general conclusion of the study is that disability problems are not mainstre-
amed, which has a significant impact on social exclusion of PWD in BiH and results in the
inefficient resolution of their problems. Therefore, this policy study strongly recommends
the adoption of the EU standards and policies for the purpose of the process of integration
of BiH into the EU.

The very difficult position of PWD in BiH was stressed also in the Special Report on the Ri-
ghts of persons with disabilities issued by the Institution of the BiH Ombudsmen in 2011.The
Special Report particularly pointed out the lack of organized and systemic approach to the
complex status issues of PWD, uneven practice in BiH in the treatment of PWD due to the co-
mplexity of the State organization, and lack of training of both PWD and public servants on
the rights and protection mechanisms.’

1.3.2. Roma

The Roma are considered to be the largest national minority in both Entities. At the same ti-
me, they are the most vulnerable national minority that experiences the worst situation in
relation to the protection of their human rights. As pointed out by the Council of Europe’s Hi-
gh Commissioner for Human Rights (CoE High Commissioner), the lack of reliable data on
the number of Roma continues to present a significant obstacle for the development and
implementation of targeted measures to improve their situation.'® According to the 2008
Action Plan to Address the Problems of Roma in Employment, Housing and Healthcare (Ro-
ma Action Plan), the 1991 census registered 8,864 Roma, but the actual number was much
higher as many Roma had declared themselves members of other ethnic groups. In 2004,
BiH reported to the Advisory Committee of the Framework Convention on the Protection of
National Minorities (FCNM) that there were approximately 50,000 Roma in the country. Re-
search that was carried out by local Roma associations led by the National Roma Council co-
nfirmed that at least 76,000 Roma lived in Bosnia and Herzegovina in the first half of 2007.
This appears to be the most precise data currently available on the Roma population.” The
CoE High Commissioner noted yet again that Roma in BiH face marginalization seriously affe-
cting, inter alia, their social and economic well-being. In particular, the lack of registration
and possession of identity documents of Roma continues to represent one of the main obsta-
cles for the enjoyment of their social, economic and civil rights. Research carried out in 2006
by the Institution of Ombudsman of the FBiH (FBiH Ombudsman) showed that in three ma-
jor cities in the FBiH approximately 6,000 children were not properly registered, most of who
were believed to be Roma.™

The enrolment rate of Roma children at all levels of education is low. Roma often lack the
resources to ensure that their children receive an education, although some improveme-
nts with regard to the provision of textbooks for Roma children have been reported. As a
group, Roma have by far the lowest levels of education in the country; more than 70% of
Roma have never attended or have not completed primary education.'* According to the
2007 report by UNICEF, up to 80% of Roma children in BiH do not attend school; only 20%
of Roma participate in secondary education, and less than 1% in higher education.' Thus,
Roma illiteracy remains extremely high, particularly among elderly women.'* These pro-
blems are mostly related to poverty, geographical and social isolation, the lack of identity
documents, discrimination and widespread prejudice and hostile reactions within the scho-
ol system itself.'®

The proportion of Roma employed within the public sector in Bosnia and Herzegovina is esti-
mated at 2-3%. This further leads to a very modest number of those who have health insu-
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abled veteran with the
same level of disability. Pol-
icy Study, note 9. p. 30

E.g. a mentally disabled per-
son in Sarajevo Canton was
entitled to KM 117 per
month in benefits for care
and assistance provided by
another person in 2005. In
Bihac in the Una-Sana Can-
ton, this entitlement
equaled KM 39, while in
Mostar, a person with the
same disability was not en-
titled to this benefit at all.
Policy Study, note 9, p. 31
Policy Study, note 9., p. 32
BiH Ombudsman’s Special
Report on the Rights of per-
sons with disabilities, availa-
ble at: http://www.ombud-
smen.gov.ba/docs/Inva-
liditet ENG.pdf (accessed:
22 November 2011)

Report by Thomas Hammar-
berg, Commissioner for
Human Rights of the Council
of Europe, Following his visit
to Bosnia and Herzegovina
on 27-30 November 2010 at:
https://wcd.coe.int/View-
Doc.jsp?id=1766837&Site=C
ommDH&BackColorInter-
net=FEC65B&BackColorIn-
tranet=FEC65B&BackColorL
ogged=FFC679

Roma Action Plan available
at: http://www.ro-
madecade.org/files/down-
loads/Decade%20Document
s/Introduction%20-
%20Decade%20Na-
tional%20Action%20Plan%2
0BiH.pdf For more informa-
tion on the situation of Roma
in BiH, see also Final Report:
Conference o the National
Strategyt on Roma in Bosnia
and Herzegovina — Develop-
ment of Action Plans, 2006,
Conference organized by the
BiH Ministry for Human
Rights, Council of Europe
and UNHCR, supported by
the EU, at:
http://www.coe.int/T/DG3/R
omaTravellers/archive/docu-
mentation/strategies/Final%
20Roma%20Report-
BiH%20Mostar.pdf (accessed:




28 October 2011) and
UNHCR Roma Strategy in
BiH, at: http://unhcr.ba/im-
ages/stories/Lib/Roma/Ro-
maStrategy.pdf

2 Submission by Bosnia and

4

Herzegovina Working
Group on Child Protection
regarding the Universal Pe-
riodic Review of Bosnia and
Herzegovina to the Office of
the UN High Commissioner
for Human Rights, 7 Sep-
tember 2009, at:
http://lib.ohchr.org/HRBod-
ies/UPR/Documents/Ses-
sion7/BA/BIHWGCP_UPR_BI
H S07 2010 B i H WG on
ChildProtect.pdf (accessed:
28 October 2011).
ETF Country Plan, 2009, at:
http://www.etf.europa.eu/w
ebatt.nsf/0/C125783100569
25BC125753900361541/5fil
e/NOTE7N5DKB.pdf
UNICEF, “Breaking the Cycle
of Exclusion — Roma chil-
dren in South-East Europe”,
2007, at:
http://www.unicef.org/ceeci
s/070305-
Subregional Study Roma
Children.pdf
According to some informa-
tion from Roma NGOs, a
large number of Romani
woman in BiH are illiterate
(more than 65%) and in the
best case have just 3-4
grades of primary school.
Approximately 65% of them
speak the Roma language.
Source: http://kopachi.com/
articles/roma-women-in-
bosnia-and-herzegovina-
and-by-hedina-sijercic/
(accessed: 11 November
2011).
Report by CoE High Com-
missioner, supra, note 16

7 Roma Action Plan, supra,

note 17

Council of Roma of the
FBiH, Comments on the Im-
plementation of the Frame-
work Convention on the
Protection of National Mi-
norities in BiH, at:
http://www.nrc.ch/8025708
FO04CE90B/(httpDocu-

rance and access to health care. Another area of concern is housing, as only few percent of
Roma have adequate accommodation.” Roma are also the most numerous ethnic group
amongst the homeless in BiH. More than 70 % of Roma do not have a house, while the rate
of Roma returnees is very low.'®

1.3.3. Women

As it was reported in the 2010 Alternative CEDAW Report, the current situation of support
and promotion of women'’s human rights provides only short term results, as the changes
are only visible at the legislative level, without having a real change in attitudes and unde-
rstanding of gender roles in BiH society.” Despite the progress that has been realized with
regards to the development of the formal and legal framework and public policies in the fi-
eld of promoting and protecting women'’s human rights, women in BiH still do not have equ-
al opportunities when it comes to political participation and are underrepresented in political
decision-making within the legislative, executive and judicial authorities at all levels.
According to the Alternative Report, the main issues of concern regarding women’s human
rights are the following:

® Continuing discrimination against women in public life, including public companies
and steering boards, as well as executive bodies in the economic sector.

® Stereotyped gender roles as a determining factor in the choice of profession and em-
ployment of women, and a growing trend of women educated and employed in the
services sector.

® Discrimination in employment due to the lack of affirmative action measures in order
to influence sex-based discrimination in the recruitment process and the fact that
programs implemented by the State to stimulate employment are not specifically ta-
ilored to women and have no real impact on increasing the number of employed wo-
men.

® Violence against women, especially domestic violence, continues to be a widespre-
ad social problem in BiH, and serious violation of fundamental human rights and fre-
edom of female violence victims/survivors.

e Trafficking in BiH has not been eradicated, it only changed its mode of action since
2006, as the victims are now young girls, BiH citizens, who are sexually exploited in
motels, private houses and cottages, or taken to foreign countries.

Several reports suggest that the situation of Roma women is particularly difficult due to do-
uble discrimination that they face. The Alternative Report, e.g. points out the discrimination
against Roma women in exercising their right to education, employment, health and social
care, as well as other rights contributes to their social exclusion in BiH. In general, a large nu-
mber of Roma girls does not attend school and is mostly illiterate. Public policies adopted
by BiH in the field of gender equality and protecting women'’s human rights neither recogni-
ze the problems and needs of Roma women, nor provide for special measures aimed at the
prevention and elimination of double discrimination that Roma women are subjected to in
BiH.2° Also, the survey that was conducted by two human rights NGOs in cooperation with a
number of women Roma groups, suggests “a devastatingly low education level among Ro-
ma women". More than half the respondents either did not finish or finished only primary
school. Only a small number of women finished secondary school, while a negligibly small
number graduated from college or university. The vast majority of the respondents is une-
mployed or works in the informal sector. Roma women are economically dependent on fa-
mily members, usually on the husband. Owing to their tradition, difficult living conditions,
the violence they suffer from a very early age or by family agreement, Roma women marry
rather early in life. Certain areas also show a high percentage of girls sold for marriage. Roma



women who marry in this manner have no other choice but to stay married as, due to tradi-
tion or the inability to return the money, their families cannot and will not take them back”?'

Also, the RS Gender Center 2009 Report emphasizes the problems of another large group of
women in BiH: women in rural areas. They are disproportionately more exposed to poverty and
a hard economic situation due to very limited source of income. According to the RS Gender
Center Report, women in rural areas are marginalized and their role is neglected. The quality of
life in rural areas is generally poor, and access to services and infrastructures is inadequate, in
particular for women. Public transportation, water supply, electricity, information and commu-
nication technologies, and other advantages of urban areas remain a big obstacle for the rural
population, especially women. Due to these and other obstacles, rural women have poor edu-
cation that perpetuates their already hard and disadvantaged position. Furthermore, dome-
stic violence is a severe problem and protection against it is inadequate.?

Another category of concern is women victims of rape or other forms of sexual violence du-
ring the war. At present, there are no reliable statistics on the number of women and men
who were raped or otherwise sexually abused (rates vary from 20,000 to 50,000 victims).
According to the Report submitted by TRIAL, a Swiss organization against impunity, submi-
tted to the UN Committee against torture in October 2010, BiH has failed, inter alia, to ame-
nd its criminal legislation related to victims of rape or other forms of sexual violence during
the war and to harmonize it with the international law. The TRIAL Report also observes that,
inter alia, women victims of sexual violence during the war still have serious difficulties in the
realization of their rights.?? The same concern was expressed in the European Commission’s
2010 Progress Report.?*

When it comes to women'’s participation in public life, the Gender Equality Law was ame-
nded in 2009, setting the mandatory minimum quota of 40% of the least-represented sex.
However, as it was pointed out in the CEDAW Alternative Report, although BIH ensured equ-
itable participation of women and prohibition of discrimination in legislation, there is no po-
litical will, cultural environment and social conditions to meet the proscribed quota
adequately.?> For example, the Election Law has not been harmonized with the amendme-
nts of the Gender Equality Law and still prescribes that lists of candidates must include at le-
ast 30% of the underrepresented sex. Therefore, women are underrepresented both in the
legislative and in the executive branch of the government. As to women representation in
the judiciary, the CEDAW Alternative Report states that among presidents of the court, only
25% are women and 16% are chief prosecutors, both less than the prescribed 40% quota set
forth in the Gender Equality Law.?®

ments)/E1DDFCE39A48E21
3802570B700587783/5file/
Council+of+Roma+1.pdf

' Alternative Report on the
Implementation of CEDAW
and Women'’s Human Rights
in BiH, October 2010, avail-
able at: http://www.rights-
forall.ba/eng/dw/alternativ
report.pdf; accessed: 10 No-
vember 2011

20 Alternative Report, note 25

21 Report on Domestic Vio-
lence of Roma Women in
BiH, Rights for all, ICVA and
a group of Roma Women
Leaders, 2010, p. 8, available
at: http://www.rightsfo-
rall.ba/eng/index_eng.htm
(accessed: 13 November
2011)

2 Situation of Women in Rural
Areas in Republika Srpska,
RS Gender Center, 2009, and
the Action Plan for the Im-
provement of the Situation
of Women in Rural Areas in
Republika Srpska until 2015,
RS Government, 2010

2 The full text of the TRIAL Re-
port to CAT is available at:
http://trial-ch.org/filead-
min/user_upload/docu-
ments/reports/BiH/CAT-ES-
BOS- Oct2011.pdf?utm
source=BH+Bosnian&utm ¢
ampaign=e181becae0-

Alg rie GB5 26 2011&utm
medium=email (accessed:
14 October 2011)

24EC 2010 Progress Report
available at:
http://www.delbih.ec.eu-
ropa.eu/files/docs/2010pro
gress2.pdf (accessed: 14 Oc-
tober 2011)

25 CEDAW Alternative Report,
note 25, p. 27

2 ]dem., note 25, p. 28




27 BiH Statistical Agency at :
http://www.bhas.ba/. For
more information, see ,De-
mography 2010 BiH Stati-
stical Agency at:
http://www.bhas.ba/tem-
atskibilteni/DEM 2010 001

01-bh.pdf (accessed on 9
November 2011)

28 CEDAW Alternative Report,
note 25

29 BiH ETF Country Plan 2009,
available at:
http://www.etf.europa.eu/w
ebatt.nsf/0/C125783100569
25BC125753900361541/5fil
e/NOTE7N5DKB.pdf

3°The English text of the Law
is available at:
http://www.almaprnjavo-
rac.com/legislation/LAW_O
N%20RIGHTS OF%20NA-
TIONAL %20MINORITIES B
OSNIA.pdf

3! The following minorities are
recognized in the Law: Al-
banians, Montenegrins,
Czechs, Italians, Jews, Hun-
garians, Macedonians, Ger-
mans, Poles, Roma,
Romanians, Russians,
Rusins, Slovaks, Slovenians,
Turks, Ukrainians and “other
who meet requirements re-
ferred to in Paragraph 1 of
this Article”, idem.

32 http://www.bhas.ba/tem-
atskibilteni/LFS 2011 001
01_bh.pdf

33 Information source at:
http://hdrstats.undp.org/im
ages/explanations/BIH.pdf

3 MDG Progress Report BiH, at:

http://www.undp.ba/index.a

spx?PID=7&RID=633
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Baseline Data and
Statistical Trends

Due to the absence of a recent census, the population of BiH can only be estimated. Accordi-
ng to the 2011 estimate the total population is around 3.8 million (30 June 2011).” The three
main ethnic groups (“constituent people”according to the BiH Constitution) are Bosniak 48%,
Serb 37.1% and Croats 14.3% (2000 estimate). “Others” (0.6%) represent minorities and tho-
se citizens do not declare themselves either as “constituent” or minority. The urban popula-
tion is 49% of total population (2010) and the rate of urbanization is 1.1% annual rate of
change (2010-15 est.).? The present demographic reality might be different, due to the hu-
ge loss and displacement of people across and outside BiH during the conflict of the 1990s,
although recently 1,014,340 returnees to BiH have been registered.? The next full scale cen-
sus was foreseen for 2011, but the BiH Parliamentary Assembly failed for several times to ado-
pt the relevant legislation due to political obstructions.

There are 17 recognized minorities in the BiH 2003 Law on Rights of National Minorities.>
According to Article 3 para.1 of the Law, a national minority “shall be a part of the populati-
on-citizens of BiH that does not belong to any of three constituent peoples and it shall inclu-
de people of the same or similar ethnic origin, same or similar tradition, customs, religion,
language, culture, and spirituality and close or related history and other characteristics”*'

BiH has a high unemployment rate. According to the 2011 Labor Force Survey in BiH (LFS)
The economically active population is 1,127,000 million of which 27,6% are unemployed
(26,1% men and 29,9% women).3?

According to the UNDP’s Human Development Index (2011), BiH is ranked 74th. Due to the
lack of relevant data, the Gender Inequality Index (Gll) has not been calculated. In BiH 0.8 per
cent of the population suffer multiple deprivations while an additional 7.0 per cent are vu-
Inerable to multiple deprivations. The breadth of deprivation (intensity) in Bosnia and Herze-
govina, which is the average percentage of deprivation experienced by people in
multidimensional poverty, is 37.2 per cent. The MPI, which is the share of the population that
is multidimensionally poor, adjusted by the intensity of the deprivations, is 0.003.33

According to the UNDP’s 2010 MDG Progress Report, a significant percentage of the BiH po-
pulation has expenditure levels that are just slightly above the threshold (e.g. about 20% of
the population have per capita expenditure levels between 204 BAM and 306 BAM, i.e. be-
tween 100 and 150 Euro roughly).3*



Current Reform
of the Judiciary

The reform of the judicial system began with the establishment of the Judicial Assessment
Program (JSAP) within the UNMIBH, in 1998. Following monitoring of the judicial system,
JSAP concluded that judges had not been independent, had not viewed themselves as inde-
pendent and had not been treated as independent by other institutions.> After the JSAP had
ended its mandate, the High Representative established the Independent Judicial Commi-
ssion (1JC) which was tasked with the supervision of the Entity and cantonal commissions/co-
uncils responsible for selecting and disciplining judges and prosecutors and to continue the
monitoring and assessment of courts and prosecutors offices.* Following this decision, two
Entity Councils and a State level Council were created and they operated for two years. The
BiH Law on High Judicial and Prosecutorial Council (HJPC) entered into force in 2004. This
Law introduced the unified Council as an independent and autonomous body with a view
to ensure the independent, impartial and professional judiciary. The key competencies of the
HJPC are: appointment of judges and prosecutors except judges of the Entity and BiH Co-
nstitutional Courts; disciplinary proceedings against judges and prosecutors; education of
judges and prosecutors; proposals of annual court and prosecutorial budgets; judicial admi-
nistration and monitoring; coordination and monitoring of the usage of information techno-
logies; provision of comments on draft laws and regulations and on issues that might have
impact on judiciary; and initiating adoption of laws and regulations related to issues that are
important for the judiciary.®

As of the early summer 2011, the new process of judicial reform was launched by the Europe-
an Commission, also known as the Structural Dialogue on Justice (Structural Dialogue). To that
end, the HJCP created the Judicial Commission for Structural Dialogue Issues in BiH (SD Co-
mmission), composed of relevant representatives of the judiciary. The SD Commission’s task is
to prepare and submit to the HJPC the judicial platform in relation to all issues that will be di-
scussed in the course of the Structural Dialogue between the EU and BiH, for further HIPC's co-
nsiderations and adoption.*® According to recent information, the November meeting on the
Structural Dialogue included the following issues: institutional reform of the appellate system
of the Court of BiH, coordination of the Court of BiH and other judicial instances in the country;
consolidation of the functions of the HIPC including review of relevant laws; discussion on the
Law on Courts of RS; human and financial resources; financing of the judiciary; publication of
judgments; and implementation of the BiH Strategy on War Crime Cases.*

The main conclusions of the November 2011 meeting of the Structural Dialogue related to
the backlog of cases include: the need to increase efficiency through proposals for legislati-
ve changes, monitoring of backlog reduction through the available IT management tools,
management training, changes of the internal working procedures at courts, as well as re-
novation and modernization of buildings; removing the processing of utility cases from co-
urts, transferring the non-judicial part of their enforcement to private or public enforcement
agencies, and transferring non-contested inheritance cases to notaries; plan for the introdu-
ction of a functional system for in-court and out-of-court mediation throughout BiH be pre-
pared on the basis of the preliminary assessment conducted by the HIPC; all stakeholders to
organize a regional workshop for the exchange of good practices on the reduction of the ba-
cklog of cases, as well as on the execution of criminal sanctions.

35 BiH High Judicial and Prose-
cutorial Council: A Guide
Through the BiH Judicial Sys-
tem, page 3

36 HR Decision providing the
Independent Judicial Com-
mission (1JC

37 HJPC Brochure, p.p. 3-4,
available only in national
languages at:
http://www.hjpc.ba/docs/vs
tvdocs/pdf/VTSVBro-

suraHRVfinal.pdf
38 HJPC Press release at:

http://pravosudje.ba/vstv/fa
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20&kolona=1352 (accessed:
13 November 2011)
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Also, an important conclusion relevant for the current study relates to the Framework Law
on Free Legal Aid. Namely, the EC requests that BiH government adopt a Framework Law on
Legal Aid to ensure equal rights of citizens before the law throughout the country. Also, the
EC expressed concern for the lack of specific provisions on free legal aid in some Cantons of
the FBiH.

As to the professionalism in the justice sector, the EC underlines that a number of improve-
ments are necessary, especially to increase accountability, efficiency and effectiveness thro-
ughout the sector.*



Legal Framework
and Structure of
Judiciary BiH

In accordance with complex constitutional arrangements, the legal system in BiH is also organi-
zed in a complex way. There are four separate legal and judicial systems (State level, RS, Federa-
tion BiH and Brcko District). As it was pointed out in the 2010 and 2011 European EC Progress
Report, these complexities pose serious challenges to the functioning of the judicial system.

4.1. Legal Framework

Bosnia and Herzegovina ratified all relevant international documents and developed a signi-
ficant legal framework for the protection of PWDs, Roma and women. The BiH Constitution
provides that BiH and Entities will ensure the highest level of internationally recognized hu-
man rights and freedoms (Art. I1/1.), that the European Convention on Human Rights and Fu-
ndamental Freedoms (ECHR) shall apply directly in BiH and shall have priority of all other law
(Art.11/2). Also, “all courts, agencies, governmental organs, and instrumentalities operated by
or within the Entities, shall apply and conform to the human rights and fundamental freedo-
ms” as set forth in the BiH Constitution (Art. 11/6).

4.1.1. People with disabilities

BiH ratified the UN Convention on the Rights of Persons with Disabilities (UN Convention)
and the Optional Protocol thereto on 12 March 2010. The basic principles enshrined in the-
se documents are incorporated into the BiH Disability Policy, adopted by the BiH Council of
Ministers in 2008, following the Policy Study and its recommendations.*' The Disability Poli-
cy is based on the following principles: human rights, strengthening of socio-cultural capa-
cities and institutions, strengthening of local communities, inclusion of PWD, gender equality,
social inclusion, inter-sectoral cooperation, and policy of mixed protection and accessibility
of information to all PWD.*? In October 2009 and in July 2010 the FBiH and the RS respecti-
vely adopted the Strategy for Equal Opportunities for People with Disabilities in FBiH 2010-
2014 (FBiH Strategy) and the Strategy for the Improvement of the Social Status of People
with Disabilities in RS 2010-2015 (RS Strategy).”®

The FBiH Strategy includes objectives, measures, time-line and activities in 12 areas of inte-
rest for PWD, including “Information, communication and awareness raising”** One of the
objectives in this area is the promotion of human rights of PWDs among public servants and
PWD. To that end the following activities are planned: distribution of the European Social
Charter to all relevant institutions and to PWD organizations; providing education on rele-
vant services at all levels on the rights of PWD and in particular on the rights as set forth in
the UN Convention and in the European Social Charter; and providing education and aware-
ness raising of the PWDs in order to enable them to request the respect and practice of the-
ir rights as guaranteed by international standards.

However, due to the political and social system in BiH, the FBiH Strategy recognized that the
biggest challenge in the formulation of activities in this document was the development of

41 See, Disability Policy, note 8
42 Disability Policy, note 8, p. 3
4 Both documents available

at: http://iclotos.org.ba/
index.php?option=com_do
cman&task=cat_view&gid=
35&Itemid=37 (accessed: 21
October 2011)
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lic, cultural and political life,
research and development,
organization of PWDs and
international cooperation.
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the financial projection and funding sources for planned activities.* Therefore, the Commi-
ssion that was tasked to develop the Strategy decided not to engage in such an endeavor
but decided to define the obligation of all competent institutions to ensure finances in the-
ir budgets in the General Objectives of the Strategy, as well as the obligation of all compete-
nt institutions to develop their action plans. Also, there is an obligation for the cantonal and
municipal competent institutions to develop their own strategies and action plans.

Similarly, one of the defined objectives in the RS Strategy, among others, is to ensure the respe-
ct of PWDs'rights in domestic legislation through the implementation of the principles enshri-
ned in international standards. To that end, the following activities are planned: harmonization
of domestic legislation with the UN Convention and with other international documents that
concern PWDs'rights; continuing synchronization of the domestic legislation with the interna-
tional documents, the UN Convention and BiH Disability Policy; and support of the international
cooperation of PWD and experts, institutions and organization with a view to enhance the sta-
tus of PWD. Also, one of the defined objectives is to increase the awareness of PWD on
possibilities of organization and provision of social services in their local communities. To that
end the following activities are planned: development and implementation of the program of
education of PWD and members of their families; sensitization of legal professionals and gene-
ral public on the concept of service provision in communities. Another objective concerns enco-
uraging the dissemination of information to PWD on their specific needs and possibilities. The
planned activities for the achievement of this objective include: research of the current situati-
on and needs of PWD for education on the usage of the new information and communication
technologies; providing official information services through appropriate media.

The RS Strategy provides that the necessary financial resources for the implementation of
defined activities will be ensured at the annual level within budgetary planning of every co-
mpetent institution and in accordance with the planned activities.

4.1.2. Roma

BiH ratified the UN Convention on the Elimination of all Forms of Racial Discrimination, and
Council of Europe’s Framework Convention on National Minorities (FCNM) and therefore it is
subject to regular monitoring and reporting of the European Commission Against Racism
and Intolerance.

The BiH Law on Protection of Members of National Minorities was adopted in April 2003. In
addition to this, the legislation to implement in practice the principles of this Law has been
adopted at Entity levels.* The 2003 Law has been instrumental in ensuring the establishme-
nt of the Councils of National Minorities at State and Entity levels.” Also, an Advisory Board
on Roma was set up as a permanent advisory body to the BiH Council of Ministers in 2002.
However, in its 2011 Report, ECRI called on BiH authorities at all relevant levels “to resolve all
outstanding issues with respect to the composition, functioning and resources of the vari-
ous advisory bodies on national minorities, including the Advisory Board on Roma, so as to
allow national minorities to participate effectively in and have influence on public life at all
levels, both within Entities and at State level”*

The authorities have launched a process of civil registration of Roma. In addition to the 2004
Action Plan on the Educational Needs of Roma and Members of Other National Minorities,*
the Action Plan of BiH for Addressing Roma Issues in the Field of Employment, Housing and
Health Care was adopted.*® Also, measures are in place to distribute textbooks free of charge
and “enrolment rates of Roma children in schools are gradually increasing”>’

4.1.3. Women

There is a significant international legal framework in BiH on women'’s rights and gender equ-
ality. The CEDAW was ratified in 1993, and the Optional Protocol to the CEDAW in 2002. Also,
BiH is a signatory to the Beijing Declaration and Platform for Action.



In addition, over the past ten years, BiH has developed a comprehensive domestic legal fra-
mework and established a framework of government institutions for gender equality. The
Law on Gender Equality was adopted in 2003, and its amendments in 2009, as well as the
Anti-Discrimination Law in 2009. Also, in 2005 both Entities adopted specific laws on prote-
ction against domestic violence. Both laws provide for the imposition of protective measu-
res in the minor offence procedure - removal from the apartment, house or other residential
premises, restraining order, prohibition of harassment or stalking victims of violence, the obli-
gation of psychosocial treatment, the treatment of addiction, ensuring the protection of vi-
ctims of violence, and measures of community service that exists only in the law of RS.

In 2006, The Council of Ministers adopted the BiH Gender Action Plan 2006-2011(GAP) as a
5-year strategic document that aims to achieve gender equality in BiH in all areas of public
and private life and an operational plan thereto. The GAP defines activities that should be
undertaken in 15 different areas.>? In 2008, the BiH Parliamentary Assembly adopted the Re-
solution on Combating Domestic Violence against Women, which is a high level political do-
cument that does not have a binding character but clearly expresses the position of the State
legislative body on “zero tolerance”to the violence against women. In 2009 the BiH Parliame-
ntary Assembly adopted the Strategy for Combating Domestic Violence for 2009-2011. Also,
both Entities adopted strategies and action plans for combating domestic violence.>®

BIH developed an impressive framework of institutional gender mainstreaming mechanisms:
BiH Gender Equality Agency and Gender Centers in both Entities, with the aim to mainstre-
am gender in all areas of public and private life.>* These gender institutions produce reports
on implementation of the CEDAW,> develop gender equality strategies, action plans on di-
fferent identified problems, conduct trainings for public servants, provide comments to la-
ws and regulations in terms of compatibility with the Law on Gender Equality and monitor
implementation of specific recommendations of the UN CEDAW Committee.

However, NGOs that have been monitoring the implementation of BiH obligations related
to gender equality issues are not quite satisfied with the achievements in this area. Altho-
ugh they recognize that at the legislative and institutional levels there has been progress,
they emphasize that BiH authorities “are still failing or avoiding harmonizing a number of la-
ws at State, Entity and Cantonal levels, in order to ensure the equal rights and equal treatme-
nt of women before the law”. Measures taken by BiH in terms of law adoption, establishing
the institutional framework, and the adoption of public policies, as well as implementation
of action plans have therefore not been accompanied by substantial changes in attitudes
and understanding of gender roles of women and men in BiH society.> Furthermore, NGOs
estimate that institutional mechanisms for gender equality in BiH remain largely isolated wi-
thin the institutional system due to a lack of understanding of their role and resistance to
issues of gender equality and women'’s human rights.

4.1.4. Law on the Prohibition of Discrimination

The BiH Law on Prohibition of Discrimination was adopted in 2009 and is of a vital importance
for the protection against pervasive discrimination in BiH, in particular to the protection of PWD,
Roma and women. The Anti-Discrimination Law has introduced a number of novelties that can
significantly contribute to more efficient resistance towards discrimination both through the ju-
dicial system, by directly demanding protection, and also through civil society advocacy activi-
ties to eliminate discrimination in laws and in practice. First of all, the Law on Non-Discrimination
obliges not only public bodies but all natural and legal persons to refrain from discrimination,
thus significantly expanding the scope of protection and extending the non-discrimination obli-
gation from the public into the private sphere. Secondly, the Law on Non-Discrimination stipu-
lates that the institution of the BiH Human Rights Ombudsman is the central institution for
protection against discrimination. A Department for the Elimination of All Forms of Discrimina-
tion has already been formed within this institution and, among other things, it receives compla-
ins and launches investigations ex officio in cases where any form of discrimination on any basis
is determined. Apart from that, the BH Ombudsman and other competent institutions are obli-
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ged to collect and analyze statistical data on discrimination cases and to deliver them to the Mi-
nistry for Human Rights and Refugees. The Law also transfers the burden of proof to the alleged
offender if the victim proves likely discrimination. It is particularly important that the Law intro-
duces the possibility of filing a class action, something that had not hitherto been provided for
by any law in BH whatsoever. The Law also explicitly stipulates that authorities are obliged to co-
operate with civil society organizations. This opens up numerous possibilities for creating and
implementing strategic advocacy activities to counter prejudice and discrimination.

Up to date there have only been several cases based on this Law filed to courts, as victims of
discrimination have been reluctant to seek court protection against discrimination. There are
various reasons for this. First, this survey as well as experiences of NGO service providers (in pa-
rticular “Vasa prava’, a leading anti-discrimination legal aid provider in BiH) clearly show that
there is not enough understanding of discrimination as a concept among the public, so indivi-
duals often do not even recognize certain behaviors as discriminatory. Second, the general pu-
blic and PWD, Roma and women in particular, are still not aware of how to protect themselves
from discrimination, of the mechanisms available according to the Anti-Discrimination Law or
on public authorities’ obligations in this respect. Third, there is a fear among those who are su-
bjected to discrimination in employment of possible negative reactions or sanctions by the
employer. Also, and most importantly, the research conducted for the purpose of this study
proves that the legal community in BiH is generally not sufficiently educated about the appli-
cation of international standards related to non-discrimination and methods to prove discri-
mination as proscribed by the Law and how to provide relief. Also, problems in the functioning
of the judicial system, including a large backlog of cases and extended trial periods, do not co-
ntribute to the increase of requests for judicial protection against discrimination.

Pursuant to Article 8 para.1 of the Anti-Discrimination Law, “all competent institutions in BiH"
are obliged to establish a register of all cases or reported discrimination and communicate
the collected data to the BiH Ministry for Human Rights and Refugees. Furthermore, pursu-
ant to Article 8 paragraph 4, the special registries shall be established in legislative, executi-
ve and judicial institutions for the registration of discrimination cases “in criminal, civil,
extra-judiciary and enforcement proceedings”.

4.2, Organization, structure and jurisdiction of courts

There is no traditional judicial branch of the government at the State level, and therefore no
state judiciary. However, based on the BiH Constitution, the BiH Constitutional Court is the
highest authority for human rights protection,” and the Court of BiH is a specific court that
was established by the decision of the High Representative, in particular to deal with war cri-
me cases and organized crime issues.>® On the other side, both of Entities and Brcko District
BiH have the judicial branches of the government and, according to Entity Constitutions, the
Statute of Br¢ko District BiH and respective Laws on Courts® separate judicial systems as sho-
whn in the following charts.

BIH LEVEL AND BRCKO DISTRIKT

Court of BiH
1st instance jurisdiction in specific criminal, civil and administrative matters.
Appellate jurisdiction over own decision. Appellate jurisdiction over
decisions of Br¢ko Appellate Court.

Brcko Appellate Court
Appellate jurisdiction over decisions of Basic Courts.

Brcko Basic Court
All first instance jurisdiction including minor offences.



REPUBLIKA SRPSKA

FEDERATION OF BiH
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4.3. Judicial Efficiency and Public Confidence
in Judicial System

The independence and impartiality of judges, efficacy and generally the reputation of the judi-
cial authority ensure democratic control over constitutionality and legality. The assessment of
whether a country is capable of offering legal certainty and protection to its citizens in accorda-
nce with its international obligations in terms of the implementation of the standards of human
rights and fundamental freedoms is largely based on those criteria. The possibility of citizens
and legal entities to seek judicial protection of their rights and the level of confidence in the ju-
dicial system are the main conditions for assessing the level of access to justice in a society.

The 2011 European Commission Progress Report concludes that the development of an impa-
rtial, independent, effective and accountable judiciary in line with European standards rema-
ins atan early stage. It notes that limited progress has been made in the area of judicial reform.
In particular, a general lack of political will and adequate planning continued to hamper the
effective implementation of the Justice Sector Reform Strategy (JSRS) 2009-2013. Also, the EC
Progress Report states that independence of the judicial system is not yet ensured and that
political pressure and verbal attacks on the judiciary have intensified. The attempt to unde-
rmine the independence of the judicial system remains an issue of serious concern. The co-
mplexities of four separate judicial systems continued to pose challenges to the proper
functioning of the overall judicial system. In addition to this, the Progress Report recognizes
several key obstacles to the proper functioning of judiciary: a moderate progress in addressi-
ng the backlog of cases (2 million of pending cases, the majority of which are court cases re-
lated to unpaid utility bills); limited progress in the area of juvenile justice and implementation
of the relevant national strategy; unsatisfactory implementation of the State War Crime Stra-
tegy and low level of prosecution of war crime cases involving sexual violence.

On the other side, the 2011 EC Progress Report notes that there has been progress in the co-
nsolidation of information technology resources in courts and prosecutors’ offices, and that
judicial staff in courts and prosecutors’ offices throughout BiH has access to the respective
case management systems. The judicial web portal is fully accessible and provides access to
a substantial amount of court decisions, in addition to legal opinions issued by the Entities’
Supreme Courts. Furthermore, digital access to court cases has improved in most courts and
is now used extensively. The Progress Report also notes that Care of Court Users Strategy,
which encompasses outreach activities, is in place in most courts throughout the country.®!

The UNDP BiH Special Report: Facing the Past and Access to Justice from a Public Perspecti-
ve from 2010 (UNDP Special Report) revealed that nearly a negligible percentage of respo-
ndents expressed their “full” confidence in the judiciary in BIH. This symbolic confidence in
the judiciary leads to a worrying conclusion that it is seriously damaged and indicates stro-
ng skepticism towards the judiciary.®?

4.4. Alternative Dispute Resolution

The BiH Law on Mediation Process was adopted in June 2004. The law regulates the mediati-
on procedure, principles, the mediator’s role, and the deadlines for mediation in case of an
ongoing procedure. The Law also regulates voluntary mediation without initating the court
proceedings.®®* According to the Law, the parties in dispute may agree, either before or after
initiating the court procedure until the conclusion of the hearing, to resolve the dispute in
the mediation procedure. If no attempts to resolve the dispute in the mediation procedure
have been made prior to the initation of the court procedure, the judge conducting the co-
urt procedure may propose to the parties to attempt to resolve their dispute in the mediati-
on procedure at the preparatory hearing, if he deems it appropriate(Article 4).

According to the information published on the web page of the Association of Mediators in
BiH, the first pilot project was initiated in April 2004 in cases of the Banja Luka Basic Court



and in 2005 in the Sarajevo Municipal court. Until the end of 2006 there were 590 mediati-
ons held, of which 330 were closed with settlement agreements, which is about 56% of the
total number of mediations. In October 2005 The Association of Mediators in BiH formed a
working group to draft the rules on mediation procedure, which would provide the conditi-
ons for the full implementation of the Law countrywide. The Steering Board adopted The Ru-
les in February 2006, after which it started developing related forms. The Association has
developed mediation guide books for judges, lawyers and users of mediation services, as well
as leaflets on mediation. None of these are in any minority language. Also, there is no clear
outreach strategy on the dissemination of the materials designed to possible users of medi-
ation services.%

4.5. Free Legal Aid in BiH

4.5.1. Public free legal aid legislation aid institutions

According to the EC 2011 Progress Report, only limited progress was made in the area of access
to justice in civil and administrative trials. The legal framework formally guarantees equality
before the law. However, little progress has been made in the promotion and enforcement of
human rights although the legal and institutional framework for the observance of human ri-
ghts is in place. Also, the system of free legal aid in Bosnia and Herzegovina remains fragme-
nted. The State Framework Law on Free Legal Aid has yet to be adopted and free legal aid in
civil cases continues to be mainly provided by privately funded NGOs.%> The same problem
was emphasized in UNDP’s 2010 Report on Free Legal Aid system in BiH.*The Report says the-
re is currently no law in Bosnia and Herzegovina providing for minimum rights to free legal
aid for certain population categories. The Draft Framework Law on Free Legal Aid, proposed
by the Council of Ministers of Bosnia and Herzegovina, has been in the parliamentary proce-
dure since June 8, 2010. The law was not adopted in the 48th session of the House of Peoples
onJuly 13, 2010. ¢ This Draft Law dates from 2007 and has been sharply criticized by civil so-
ciety organizations. In particular, the Draft Law does not provide for the possibility of NGO le-
gal service providers to have access to budget resources for their operations.®® BiH Ministry of
Justice formed a new working group in April 2011 to re-draft the Law on Free Legal Aid. The
new draft Law has been subject of the public consultations in November 2011 and is expe-
cted to be put up for adoption by the Ministry of Justice.

Although there is no State law, the legal source of the right to free legal assistance derives
from the ECHR and the BiH Constitution. In addition, free legal aid laws have been enacted
in some parts of the country, according to which institutions for the provision of free legal
assistance have been formed. The legislation establishing the right to free legal aid has been
fragmented due to the complex State organization. In Republika Srpska, the Law on Free Le-
gal Aid was adopted in 2008.%° This Law also regulates the establishment of the Center for
free legal aid in Banja Luka as a body under the RS Ministry of Justice, as well as the Center’s
Offices in the five District Courts in RS and prescribes the conditions under which a person
can get free legal aid in criminal, civil and administrative cases.” In the Federation, the situ-
ation is more complex. In absence of a law regulating this issue at the Federation level, the
issue has been regulated at the Cantonal level. However, five out of ten Cantons have ado-
pted laws on free legal aid and established free legal aid agencies.” Br¢ko District has its own
Law on Free Legal Aid and a Free Legal Aid Office.” All these laws have been highly criticized
by the NGO sector especially because they do not recognize NGOs as legal aid providers. Na-
mely, even though NGOs have been the only ones providing legal aid to citizens in civil and
administrative cases for many years and as such have a great experience in the matter, the
legislators did not recognize the existence of this great potential and thus did not include
them in the Law in any way.”®

According to the existing reports of different international organizations as well as from the
NGO sector, the public legal aid offices generally do not have sufficient capacities, including
well-educated human resources and sufficient financial resources, to respond to the needs

% Information available at:
http://umbih.co.ba/eng/pu
blications/publications.htm

52011 Progress Report, note
52,p.15-16

5 UNDP: Facing the Past, Build-
ing Trust for Future: System of
Free Legal Aid in Bosnia and
Herzegovina, 2010

5 UNDP is providing technical
support in the process of de-
veloping new Draft Frame-
work Law on free legal aid.

% Also, inerviews with NGO

legal sevice providers high-

light their concerns about
possible bias in the legal aid
provision by the state admi-
nistration agencies which
are intended as exclusive
legal aid providers, espe-
cially when it comes to par-
ties in dispute with
administrative agencies and
state in general. Vasa prava
submitted their analysis and
recommendations to the

Draft BiH Framework Law

on Legal Aid.

The RS Law defines free

legal aid as a “form of exer-

cise of the right of individu-
als to a fair trial and equal
access to justice before
courts and other bodies, the
costs of which are borne
fully or partly by the author-

ities responsible for the im-

plementation of this Law,”

and that those “forms of ex-
ercise of legal aid shall be
actions and activities
whereby the beneficiaries
of legal aid are ensured pro-
tection of rights to fair trial
and equal access to justice”.

7% Detailed information in
UNDP Free Legal Aid Report
,note 72

1 Posavina Canton, Tuzla Can-
ton, Zenica-Doboj Canton,
West Herzegovina Canton
and Canton Sarajevo

72 For more information on
the scope and substance of
the legal services estab-
lished under all these laws,
see UNDP Free Legal Aid Re-
port, supra, note 72
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73 Lejla Hadzimesic: Report on
Women'’s Access to Justice,
OSF BiH, 2009. Also, inter-
views conducted with Ms.
Edita Abdibegovi¢, Bakir
Mrkonja and Amir Alagic,
lawyers from Vasa prava, on
1 November 2011., Mr.
Amer Homarac from the
Center for Free Legal Aid of
the Foundation for Local
Democracy, on 3 November
2011,) and Mr. Branko
Todorovi¢ from RS Helsinki
Committee on 2 November
2011

74 Similar conclusions could
be found in UNDP Free
Legal Aid Report, supra,
note 54; Lejla HadZimesi¢'s
Report, note 77; Amnesty
International, “Whose Jus-
tice? The Women of Bosnia
and Herzegovina are still
waiting” (Index: EUR
63/06/2009), p. 48. Also, this
was a general comment
made by most civil society
actors contacted during the
research.

75 Interviews conducted with
Ms. Edita Abdibegovi¢, Bakir
Mrkonja and Amir Alagic,
lawyers from Vasa prava, on
1 November 2011., and
Center for Free Legal Aid of
the Foundation for Local
Democracy, Mr. Amer
Homarac on 3 November
2011)

76 Interview with Mr. Branko
Todorovi¢ from RS Helsinki
Committee on 1 November
2011

77 UNDP System of Free Legal
Aid, note 72, p. 19

8 The additional detailed in-

formation on relevant inter-

national documents, free
legal aid legislation in BiH
and Entities, as well as orga-
nization and functioning of
public free legal institutes
and centers, including muni-
cipal legal aid officies is avai-
lable in the UNDP’s System

of Free Legal Aid, note 72

The document also noted

that court appointed

lawyers are paid months in
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of the BiH population.” In particular, access to the public legal aid could not be evaluated as
user-friendly in relation to the specific needs and demands of PWD, Roma and women. For
example, Vasa Prava emphasized that most of Roma in need for legal assistance cannot access
public legal aid offices as they do not have legal identifications, and therefore cannot submit
necessary documents in support of their request for legal aid. PWD usually have problems
with physical access to these offices. In addition to this, NGO legal service providers empha-
sized the lack of sufficient awareness of employees in public legal aid offices on special ne-
eds and demands of PWD, Roma and women which hampers not only access to these
services, but also effective protection of rights.”” Some NGO legal service providers say that
public legal aid offices are “static and have no interest in the rights of marginalized groups,
and most of these offices either cannot or does not want to provide full legal support to the-
se groups"’® Also, existing cantonal Free Legal Aid Laws do not have a specific focus on ge-
nder-based and domestic violence.”

This research, as well as all relevant domestic and international reports, clearly shows that
there is no consistent system of free legal aid in BiH that would satisfy EU standards and that
would ensure the access to courts and other relevant protection mechanisms in general. This
leads to a conclusion that such a fragmented and incoherent system of free legal aid does
not provide for the effective exercise of the right to fair trial in accordance with the ECHR and
BiH Constitution.”®

As noted in the BiH Justice Sector Reform Strategy, BiH is yet to establish a viable and co-
mprehensive legal aid system. The big challenge in this area is to find a comprehensive sys-
tem that provides minimum equality before the law for all citizens of BiH, whilst allowing
some flexibility for local circumstances and which is also sustainable within the current bu-
dget constraints of the justice sector.”

4.5.2. NGO legal service providers

It is commonly recognized that the role of NGO sector in providing free legal assistance
to different categories of people such as refugees and displaced population, asylum se-
ekers, women, etc, in particular in places where public legal aid institutions do not exist
is of a particular importance.t’ Also, the public opinion poll conducted by the UNDP thro-
ughout Bosnia and Herzegovina in January and February 2010 showed that, in terms of
legal aid provision, an average of over 50% of those polled prefers civil society and bar
associations, although slight preference is given to NGOs, which is closely related to the
fact that this kind of assistance is always provided free of charge, unlike the services pro-
vided by hired lawyers.8!

There are several NGOs in BiH that provide legal aid, whose scope depends on the mandate
of the particular organization and its priorities. NGO legal service providers represent clients
only in civil and various administrative cases and do not represent them in criminal proce-
edings.?? Some organizations are mainstream human rights organizations that also provide
legal assistance to citizens, e.g. such as BiH Helsinki Committee from Sarajevo.®* On the other
hand, there are women NGOs that provide different kind of support and assistance to the vi-
ctims of domestic or other forms of gender based violence. Most of these organizations pro-
vide only legal advice on rights and court or administrative procedures, write submissions
to the courts on behalf of their clients but rarely represent their clients in courts, mostly due
to the lack of financial resources.®*

When it comes to specific legal aid to PWD, Roma and women, there are only a couple of
NGOs whose exclusive mandate is to represent socially disadvantaged and/or marginalized
groups. In that sense, the Association Vasa Prava is a leading and the largest legal free legal
aid provider in the country. It has developed into a network of the legal aid and information
centers throughout BiH with four offices located in Sarajevo, Mostar, Tuzla and Gorazde in
FBiH, and five offices located in Banja Luka, Prijedor, Trebinje, Srebrenica and Petrovac in RS.®



Although Vasa Prava earlier employed the “social criterion”in selection of cases for clients ap-
proaching them, since 2010 they began to receive cases of all individuals that are vulnerable
in any way: PWD, those financially disadvantaged, civil war victims, veterans, refugees, etc.,
although they do not have specific funding to cover these additional costs and most of se-
rvices to these clients are provided pro bono.?¢ Currently, legal aid to Roma is the largest free
legal service program within Vasa Prava. Only in 2010, they provided different legal services
to 2,150 Roma clients in 3,075 different administrative and court proceedings.

Since 2010, Vasa Prava became the leading strategic litigation organization within the BiH
Open Society Foundation’s Antidiscrimination Program in the course of which they represe-

nt individuals in discrimination cases.®” As to women'’s rights, Vasa Prava offer only legal co-

unseling and advice, but do not represent them in court proceedings. e ‘fdatfa”' a”dtthigh
. o 4 . . . Costs Tor aderense attorneys
As to the representation of women victims of domestic violence, the Foundation for Local result in a reluctance to y
Democracy (FLD) opened the Center for Free Legal Aid for Women in Sarajevo in 20108 FLD's even inform defendants of
Center provides free legal assistance for single mothers, survivors of domestic violence, su- their right to a defense at-
rvivors of trafficking in persons and women victims of war violence. The legal assistance inclu- g’e:f(‘)?’n 2'{?;‘;3;;03?2%'1 N
des free legal counseling and possibility of free representation in the court proceeding and BiH Ministry of Justice, at: '
administrative bodies.*® http://www.mpr.gov.ba/use
rfiles/file/Projekti/24 SRSP
u BiH - EJpdf

o
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UNDP’s System of Free Legal
Aid, note 72, p. 36

UNDP 2010 Special Report,
note 68, pp. 42-43. It is also
noted that the categories of
respondents which are so-
cially most vulnerable and
most of whom are civilian
or military victims of the
war, have the information
about NGOs which provide
free legal aid. A high per-
centage of women and rural
dwellers that are aware that
such organizations exist is
also encouraging.

Free legal representation in
criminal proceedings is reg-
ulated by the criminal legis-
lation at State, Entity and
Brcko Dicstrict legislation
and in the existing free legal
aid legislation. More infor-
mation available also in
UNDP Sytem of Free Legal
Aidt, note 72

*1n 2010, the HC Legal Office
had total of 4.778 com-
plaints received over several
years and completed 1,646
cases thereof. Also, in 2010,
they provided 1,175 legal
advices. The cases related to
employment and labor re-
lated issues, housing, pen-
sions and social welfare
issues, mobbing, sexual ha-
rassment in work place and
other forms of discrimina-
tion, etc. The HC Legal Of-
fice did not represent
clients up to 2009,% but now
they represent clients “in a
difficult financial situation,
and in particular unem-
ployed women or single
mothers”. In 2010 they rep-
resented clients in two
cases.Interview with Ms.
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Branka Ini¢ from BiH HC on 14 November 2011, and Report of the
HC Legal Office for 2010, p. 2, available at: http://www.bh-
hchr.org/izvjestaji.htm (accessed 14 November 2011)

84 This Study does not aim to analyze the scope and quality of work
of different NGOs providing different kind of legal services, but to
emphasize the importance of this resource that is available to citi-
zens. More information on particular women NGOs and the level of
legal services that they provide is available in Report on Women'’s
Access to Justice, note 61, p. 17-26.

8 The legal aid program encompasses a wide range of activities in-
cluding different legal areas such as labor law, property relations,
family law, social rights, status rights, pension and disability insur-
ance, rebuilding and reconstruction, rights of refugees from the
Republic of Croatia targeting different categories of beneficiaries
from the most vulnerable and struggling of them, such as dis-
placed persons, returnees, refugees, minorities, asylum seekers,
victims of human trafficking to vulnerable local population. Vasa
prava, among other activities, provides free legal aid, information
to the beneficiaries on their rights and obligations, legal advice,
drafting various submissions, representing the beneficiaries in the
procedures before court, state institutions, organs and bodies con-
sistent with the relevant laws and the international instruments for
human rights protection, providing other forms of the legal aid in
order to protect the rights and interests of the beneficiaries, includ-
ing before the European Human Rights Court if necessary. More in-
formation available at: http://www.vasaprava.org/Home.htm

8 Interview with Vasa prava, note 81

87 Up to date, they have initiated several cases claiming discrimina-
tion of disabled children in public schools, following the positive
ruling in so called “Mostar case” (see a short story in the section
7.2.a); filed 2 cases challenging the State supported segregation in
public schools in FBiH; and initiated court procedures in at least 8
cases related to mobbing and various forms of discrimination in
labor disputes that includes women and Roma. All of these cases
are still pending before competent courts. Interview with Mr. Zla-
tan Terzi¢, attorney representing clients for Vasa prava, on 1 No-
vember 2011.

8 BiH OSF has developed a specific project in cooperation with Vasa
prava aiming at establishing a unit for legal aid and representation
of women in BiH with offices in Sarajevo and Mostar (FBiH) and in
Banja Luka, Prijedor, Srebrenica and Trebinje (RS). The project pro-
posal “Unit for Legal Aid and Representation of Women in B&H"was
redently submitted to the OSI’s International Women'’s Program.

8 More information available at: http://www.fld.ba/novost/9566/cen-
ter-for-free-legal-aid-for-women-in-bh (accessed 3 November
2011)

% Since the beginning of its operation, FLD's Center had assisted 926
clients. The majority of cases relates to the assistance in getting a
restraining order in cases of domestic violence since FLD has SOS
telephone line and a safe house for women victims of domestic vi-
olence. FLD's Center has also an outreach program implemented
through dissemination of brochures and guide books containing
basic legal information, analysis of laws, guide books for the police
in cases of domestic violence as aim “to provide basic information
in order to legally empower those in need”. Interview with Mr.
Amer Homarac on 3 November 2011. Unfortunately, the data on
the exact number of cases in which they represent clients in court
proceedings was not available at time of the interview nor it could
be found on the web page of FLD.
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Professional
Education of Judges

Training for the judiciary (judges, prosecutors and court associates) is provided by the Judi-
cial and Prosecutorial Training Centers (JPTC) of the two Entities that were established acco-
rding to the laws adopted in each Entity.°’ Under these laws, professional training and
education is obligatory for all judges and prosecutors, and HJPC sets minimum conditions
that every judge and prosecutor must fulfill annually in this regard. JPTCs organize professi-
onal training under the auspices of the HIPC, develop the plan and program and conduct
the training in different areas, including implementation of material and procedural laws,
ethical standards, etc. There are 12 modules in JPTCs training programs, and judges and pro-
secutors must participate in 4 of them annually in order to get a certificate. There is a sepa-
rate module on human rights. This module includes a seminar on the implementation of the
ECHR; another seminar on,Segments in the protection of human rights and freedoms” that
includes, inter alia, the Law on Prohibition of Discrimination; a workshop on gender equali-
ty. The new 2011-2014 Mid-term JPTCs Strategy provides a shift from general towards more
specialized training and education of judges and prosecutors.”

! For more information on

JPTCs, see www.fbih.cest.

gov.ba and
www.rs.cest.gov.ba

22 Interview with Mr. Radoslav
Marjanovi¢, Deputy Director

and Mr. Almir Tabakovi¢,

Senior Adviser, FBiH JPTC

on 14 November 2011
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% Each Entity has its own Law
on Civil Proceedings as well
as Breko Distirct, and there
is also the Law on Civil Pro-
ceedings before the Court
of BiH. The same situation is
with the Laws on Admini-
strative Disputes. According
to the results of the Council
of Europe’s Study on Com-
patibility of Laws and Prac-
tice in BiH with the
Requirements of the ECHR,
concluded that the main
problems with access to
courts in the sense of Ar-
ticle 6. of the ECHR is not
necessarily in legislation but
in practice, in particular

“ Compatibility of Laws in BiH
with the Requirements of the
European Convention on
Human Rights, 2006, Council
of Europe, available at:
http://www.coe.ba/web2/en
/component/docman/cat_vi
ew/56-judicial-system—sud-
stvo-pravosue/128-compati-
bility-of-laws-in-bih-with-ech
rhtml

> More details available in
UNDP System of Free Legal
Aid in Bosnia and Herzegov-
ina, note 70, pp.33-34

S Interviews with Vasa prava
and FLD Center for Free
Legal Aid, note 81, as well as
interview with Ms. Fedra
IdZakovi¢ from Rights for All
on 11 November 2011.

7 According to previous civil
procedural laws, the judges
and court officers were able
to provide assistance to in-
digent or unskillful clients.
However, the new civil pro-
cedural laws makes this
kind of legal assistance im-

©

©

©

©

24

Availability, Accessibil
and adoptability

of court procedures
and processes

6.1. Access to courts

In general, Laws on Civil Proceedings as well as Laws on Administrative Disputes at all levels in
BiH do not pose specific obstacles for individuals to access them in order to seek protection of
rights.” According to the results of the Council of Europe’s 2006 Compatibility Study, the main
problems with access to courts in accordance with Article 6 of the ECHR are related to the imple-
mentation of legislation, not necessarily the existence of legislation per se. In particular, it was
noted that following a comprehensive legislative reform of civil procedural system and laws,
the lack of the Law on Free Legal Aid could seriously jeopardize the right to access to court for
individuals, who may not necessarily understand the complex procedures.®

Judges and lawyers interviewed in the course of this research unanimously stated that laws
treat all persons equally in terms of access to court. They do, however, recognize that soci-
ally disadvantaged groups face financial restraints due to court fees and lawyer costs. As to
the court fees, the procedural laws provide for exemption that depends on the financial si-
tuation of the person who is seeking exemption. Therefore, the information on the number
of requests for the exemption of court fees could be a realistic indicator on the needs of citi-
zens for free legal aid in civil proceedings. However, not all courts have data on the number
of cases in which individuals applied for exemption from court fees.*

Also, as it has already been mentioned, the free legal aid regulations at the RS and cantonal
level (5 cantons passed the law on free legal aid), as well as practices, differ from each other
and hamper the effective exercise of the right to equal access to courts. Interestingly, as a ru-
le, all these regulations provide free legal aid to vulnerable individuals only if they are resi-
dents in the area of a given entity, district or canton, and provided that they fall under the
defined,social category” based on financial situation that must be supported by specific do-
cumentation. However, the financial threshold is rather high, and the procedure of deciding
on the right to receive free legal aid is often too long to be effective.”

On the other side, citizens that reside in places that do not have public free legal aid offices,

including those in rural areas, have no possibility to access free legal aid which puts themina
disadvantaged position, even more than before the 2002 civil procedure legislative reform.*’”

6.2. Access to information

Citizens are inevitably interested in obtaining legal information. The UNDP Special Report
revealed that“the expressed level of interest may be described as high, in view of the abo-



ve-mentioned circumstances. In the entire sample, the interest in the information on legi-
slation was expressed by over 60% of citizens in both entities, and 50% of citizens in Br¢ko
Distirct. The difference in responses between men and women is not significant since the
level of interest of women is 9% lower than that of men”.® Naturally, citizens’ interest does
not relate to all legislative areas, but to those that concern them directly (criminal proce-
edings, civil proceedings, housing legislation, property legislation, etc.) and therefore the
Special Report notes in particularly the high level (50%) “of interest in information amo-
ngst the respondents with a lower level of education, socially vulnerable or socially powe-
rless categories, such as rural population, persons with only primary level of education, or
women"??

Laws and other regulations are always published in official gazettes of the State, Entity, Brcko
District or cantonal levels in the Federation depending on the legislative competencies. Ho-
wever, official gazettes are widely available to public bodies and institutions as well as to the
legal community, and also via internet. According to the UNDP Special Report some 60% of
all respondents are aware of the Official Gazette in which all laws and legal regulations are
published. The majority of them are in the Brcko District (almost 76%), in the RS 65%, and in
the FBIH 55%. In the gender structure, 55% of women and 64% men are aware of this publi-
cation. However, “only one third of the sample gave a positive answer to the question of whe-
ther they knew that the Official Gazette is available on the Internet and that it has a website,
which is directly related to the Internet culture in BIH (i.e. the ability to use information te-
chnologies and computer literacy) which is still at a relatively low level. [..] Still, it is not po-
ssible to conclude from those answers to what extent the respondents utilize the Official
Gazette (either print or electronic version) as a source of information, or whether they only
know that there is such a possibility”'® Another factor that must be taken into account is
that the access to the Official Gazette is possible only through purchase of a print version or
through subscribing to the electronic version which must be paid for.

All courts in BiH have web pages. The vast majority of them use “pravosudje.ba” domain de-
veloped under the auspices of HICP and therefore the web pages of those courts are unifo-
rm. However, the kind of information that could be accessed through these web pages differs.
For example, some courts provide detailed information on particular proceedings, docume-
nts that have to be submitted and even court fees with bank accounts. Others, on the other
side, provide only basic generic information without specific details.'® There are no informa-
tion desks in courts specifically designed to provide where specific information on laws, re-
gulations, procedures and free legal aid could be obtained.'*> However, the court staff is able
to provide some basic information and direct court users to relevant court services, but they
are not allowed to provide specific information on specific procedures.!%?

Some surveys conducted within USAID’s Justice Sector Development Program Il analyzed
tendencies in citizens’ perceptions on judicial reform at local communities’ levels.'® The su-
rvey in municipalities of Zenica-Doboj Canton, for example, shows that 80% of citizens re-
ceive information on court functions through media, and much lesser from courts. Also,
90-95% of those polled knows that different information materials could be obtained in co-
urt buildings most of which concern information on land issues, inheritance procedures,
obtaining of different permissions and certificates, divorce procedures, mortgages and
appeal procedures.’®

A useful brochure on the information for court users was developed by HJPC in the summer
of 2011.'% Although it is available on the internet, it is still not clear how it would reach the
general public and in particular PWD, Roma and women. The HJPC's outreach plan is there-
fore vague. In general, although the development of judicial information technologies has
been praised by different donors and HJPC, it is quite clear that it is not enough for the effe-
ctive access to relevant legal information, particularly with regards to the most vulnerable
and marginalized groups such as PWD, Roma and women in particular in rural areas.’” Also,
there is no specific information related to the special needs and demands of PWD, Roma and
women for their effective access to justice.

possible due to the need to
preserve impartiality of the

judiciary. See, UNDP System
of Free Legal Aid in BiH, note

72,p.35

%8 UNDP Special Report: Fa-

cing the Past and Access to
Justice from a Public Perspec-
tive, 2010, note 68, p.37,
available at:
http://www.undp.ba/up-
load/publications/Fac-
ing%20the%20Past%20and
%20Access%20t0%20Jus-
tice.pdf.

% Idem., p. 38.
190 jdem. p. 38
11 E.g. at the web page of Sa-

rajevo Municipal Court (the
biggest municipal court in
FBiH) contains information
on court jurisdiction, rele-
vant laws and court orga-
nization. However,
practical information are
scarce, and relate to the
most basic information
mostly directing to court
offices where ,more infor-
mation could be obtained”
(e.g. the information on
the registration of a com-
pany states that,more in-
formation could be
obtained in room 115 at
the st floor”) or relate to
the obtaining of land and
other certificats. There are
no information on free
legal aid providers or
exemption from court fees.
See:
http://www.oss.ba/?jezik=
bos&x=2&y=64. Also, most
of the courts have no infor-
mation on free legal aid
providers, but there are ex-
ceptions. The random web
search shows that e.g.
courts in Mostar, Zenica,
Tuzla, Gorazde, Trebinje,
have information on free
legal aid providers (both
public and NGO) and de-
tailed information on court
fees and exemptions
thereof. However, these
courts also have only
scarce information on real-
ization of particular rights.
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See, e.g.: http://opsud-
mostar.pravosudje.ba/ and
http://opsud-zenica.pravo-
sudje.ba/ or http://ossud-
trebinje.pravosudije.ba/.
However, no court has spe-
cific information on spe-
cific court procedures (e.g.
related to labor disputes,
divorce, child support, exe-
cution of judgments, dis-
crimination, etc.).

2 According to the UNDP
Special Report, only 0,4%
people try to obtain the in-
formation about judicial
system through brochures
in court and prosecutors’
offices. Note 68, p. 37.

3 Interviewed judges said
that court staff should not
provide such information
in order to avoid possible
erroneous information or
directions to court users
for which the court might
be accountable for.

4 JSDP Il supports the rule of
law in Bosnia-Herzegovina
through: (1) strengthened
judicial independence, ac-
countability and effective-
ness; (2) a better
coordinated and more uni-
fied justice sector oriented
towards EU accession; and
(3) increased public confi-
dence in the rule of
law. More information
available at:
http://www.usaidjsdp.ba/

> Analysis of the effects of ju-
dicial reform of municipal
courts in Zenica-Doboj, As-
sociation Alternativa Kakanj,
available at:
http://www.nvo-alterna-
tive.org/pdf/Analiza%20an-
kete.pdf. In general, the
survey shows that 3/5 of re-
spondents thinks that
courts do not treat citizens
with respect, that some in-
dividuals favorable treat-
ment, and every third
respondent believes that
courts treat all citizens
equally. Also, every tenth re-
spondent thinks that courts
resolve cases in due time.
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Institutional gender mechanisms in BiH and the BiH Ombudsman office have also develo-
ped useful information materials, but the outreach strategy, especially with regards to the
most vulnerable, is not quite clear. Namely, there are no particular activities to reach those
who are in need for particular legal or rights protection information other than providing the
brochures and other information materials to different public institutions including police,
centers for social welfare, courts, etc., and publishing them on the internet. The same can be
said about the outreach activities of the human rights NGOs which have also developed a
body of useful information material.

BiH has recently adopted a Care of Court Users Strategy, which aims to assist courts to meet
the needs of ordinary citizens and build public trust and respect for the court system. The
BiH Justice Sector Strategy recognizes that citizens will have more respect for processes and
decisions when they understand them, and conversely, complex procedures that are poorly
explained can discourage people from pursuing legitimate claims. The key task now will be
to implement the strategy throughout BiH and to help create public confidence in the court
system. The Justice Sector Reform Strategy also recognizes the current lack of active partici-
pation by civil society organizations in the justice sector of BiH, which negatively impacts the
range of interests that are accounted for in strategy, policy and law development processes.
Key objectives therefore include building a more systemized model for encouraging the acti-
ve involvement of diverse interest groups in the aforementioned processes, thus ensuring
better representation for all parts of society, and also to build the capacities of those groups
to contribute effectively such processes.’®



Court services and
facilities related
specifically to PWD,
minorities and women

7.1. General remarks

For the purpose of this study, a series of interviews (32) were conducted with representa-
tives of courts, other relevant public institutions and court users. Also, the regional consu-
Itant form UNDP Bratislava Office developed two questionnaires (for legal professionals
and court users respectively) uniformly for all countries that are in the focus of the UNDP
Bratislava Regional Project. Due to the limited time and human resources for the prepara-
tion of the study (each UNDP country office hired one consultant to conduct research, poll
survey and to produce a National Study), it was not possible to reach large audience and
get representative poll results. However, that does not undermine the value of data gathe-
red as the poll survey results are strongly supported by the interpretation of primary so-
urces such as BiH and international legislative framework, other regulations including
relevant strategies and action plans pertinent to the specific groups in focus, reports of
international and domestic institutions and organizations on particular issues of PWD, Ro-
ma and women, compliance reports of BiH authorities with its international, constitutional
and legislative obligations as well as recommendations of the relevant human rights mo-
nitoring bodies. Therefore, these interview and poll survey results should be viewed only
as an additional, illustrative source of information and findings in relation to the access to
justice of these particular groups.

7.2. Interviews findings

Main obstacles for improved access to justice
— interviews with court users

All of the interviewed court users agree that PWD, Roma and women are, due to their speci-
fic needs, disadvantaged in their access to information that would legally empower them
and therefore enhance their access to justice. This deficiency in access to information for the-
se groups is particularly detrimental for the protection of their rights. In that sense, all of the
interviewed court users mostly agreed on some general barriers that PWD, Roma and wo-
men face in relation to more effective access to justice. These are as follows:

® widespread poverty in general and in particularamong women in rural areas, PWDs
and Roma and;

1% Mission, Vision and Princi-

pals of the Judicial and
Prosecutorial System in
BiH: Brochure for the Users
of Judicial and Prosecutor-
ial Services, HICP, 2011,
available at:
http://www.hjpc.ba/docs/v
stvdocs/pdf/MisijaBOS.pdf

197 According to the BiH Com-

munication Regulatory
Agency, the internet pene-
tration rate in BiH in 2006
was 24,5%. Source:
http://merlin.obs.coe.int/iris
/2007/7/article8.en.html (ac-
cessed: 22 November 2011)
According to the 2010 In-
ternet Usage Statistics,
there are 1.4 million inter-
net users in BiH or 31.2% of
total population. Source:
Internet World Stats at:
http://www.internetworld-
stats.com/euro/ba.htm (ac-
cessed: 22 November
2011)

198 BiH Justice Sector Strategy,

note 85
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Particularly pointed out by
Mr. Vehid Tihak, represen-
tative of the Roma

NGO, Budi moj prijatelj” (3
November 2011), Edita Ab-
dibegovi¢ and Bakir Mrko-
nja, lawyers from,Vasa
prava” (1 November 2011).
O Particularly stressed by Mr.
Amer Homarac, FLD’s Cen-
ter for Free Legal Aid for
Women (3 November
2011); Ms. Branka Ini¢, BiH
Helsinki Committee (14
November 2011)

The organizations that un-
dersigned the letter are:
Center for Civic Initiatives,
BiH Helsinki Committee for
Human Rights, Bureau for
Human Rights, Association
for Democratic Initiatives
and Association “Vasa
prava”. Source:
http://www.dnevniavaz.ba
/vijesti/iz-minute-u-min-

utu/56851-nevladine-orga-

nizacije-zele-nastaviti-pruz
ati-pravnu-pomoc.html
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® generally low level of education, high level of illiteracy and lack of knowledge of PWD,
Roma and women (in particular in rural areas) on rights and protection mechanisms
in general;

® widespread public prejudices towards PWD, Roma and women;

e insufficient awareness of judges, prosecutors, lawyers and court personnel on speci-
fic needs/demands of PWD, Roma and women generally and in relation to the reali-
zation of their rights in particular (including low awareness of police and centers for
social work in relation to Roma'® or victims of domestic violence '°);

® lack of adequately accessible information in courts on the realization of rights and
court procedures specifically designed for PWD, Roma and women;

® lack of adequately accessible information in courts on free legal aid system and pro-
viders (both public agencies and/or NGOs), including location of legal aid providers,
contact information and accessibility criteria;

® costs of proceedings in general, in particular in civil cases where laws do not provide
for obligatory professional representation;

® high financial threshold as provided for in laws on free legal aid, which disproporti-
onately affects PWD, Roma and women as generally more disadvantaged and more
impoverished,

® length of court proceedings and lack of effective remedies to challenge it in general,
and in particular in cases that must be resolved urgently as provided for in particular
laws (e.g. Anti-Discrimination Law and Labor Law);

® lack of effective execution of judgments;

® ineffective capacities of the existing public legal aid offices to provide effective legal
aid to PWD, Roma and women;

® lack of information available in any one of the minority languages.

On the other hand, court users stated that most of the information on rights, protection me-
chanisms and free legal aid is available at human rights NGOs advocating for the rights of
these particular groups or those providing free legal aid that they disseminate to different
public institutions such as police, centers for social welfare, courts, training centers, etc. Ho-
wever, court users also agree that in spite of this kind of information sharing, it is not eno-
ugh to significantly raise rights protection awareness among these specific groups and that
these materials and information should be disseminated among particular groups in a mo-
re efficient way, through carefully developed and financed programs.

A particular problem that NGOs also emphasized is the exclusion of NGO legal service provi-
ders from the free legal aid legislation. In relation to this, it is worth noting that in September
2011, a group of NGOs sent an open letter in relation to the Draft Framework Law on Free
Legal Aid in BiH. They particularly emphasized the strong need to utilize the existing NGO
legal service network, their experiences and skills. They also expressed their concern that the
exclusion of NGO legal service providers from the free legal aid legislation would not lead to
a more efficient, speedy and high-quality access to free legal services, but rather“to the incre-
ase of the administration and directing of the budgetary resources for free legal aid to the
state and its apparatus”'"

Also, majority if not all rights related to the basic protection of PWD, Roma and women are
resolved in administrative proceedings (e.g. legal identification of Roma is an administrative
proceeding as well decision-making in relation to access to social welfare benefits for all three
groups, access to healthcare, unemployment benefits, etc.). However, public servants who
are conducting these administrative proceedings lack awareness and training on specific ne-
eds and rights of PWD, Roma and women due to which these three target groups are often



deprived of their basic rights or achievement thereof is quite difficult and prolonged. Court
users also pointed out the need to improve the work of social welfare centers who are unde-
rstaffed, underfinanced and lack adequate awareness raising and adequate information on
rights protection mechanisms as well as legal service providers.

Main obstacles for improved access to justice
— legal professionals

In general, legal professionals also think that the main obstacle for enhanced access to justice
for PWD, Roma and women are widespread poverty in general and in particular among PWD,
Roma and women (in particular in rural areas); generally low level of education, high level of
general illiteracy of Roma in particular and lack of basic legal literacy among all three groups;
and widespread public prejudices towards PWD, Roma and women. Interviewed legal profe-
ssionals also recognized the need to get more training on specific needs of these three groups.

However, the opinion on the availability of information on laws, proceedings and courts’
functions are somewhat different among legal professionals than court users. According
to majority of interviewed legal professionals, access to information related to laws, courts’
jurisdiction and procedures in general has improved. Information on international docu-
ments, relevant laws, court proceedings in general, location, organization and jurisdiction
of courts, brochures on how to protect oneself from domestic violence, information on ba-
sic social and healthcare rights are available to all citizens at different public institutions
either through web pages of different institutions including courts, HIPC, BIH Gender Equ-
ality Agency, Entity Gender Centers, BIH Ombudsman Office, as well as human rights NGOs,
legal service providers and advocacy groups, and certain information could be found in
court buildings.'?

As to court staff capacity to provide adequate information to court users in general, legal
professionals agree that the court personnel had been well trained and capacitated to pro-
vide basic information. Although they almost unanimously stated that the awareness on spe-
cific needs of the three target groups is low, they emphasized that“both court personnel and
judges treat all court users equally and in accordance with the relevant laws that do not di-
scriminate on the basis of particular status of PWD Roma or women”and that the “justice sys-
tem is equally accessible to all”. Also, they consider that court personnel is adequately trained
“to provide all court users with all practical information on the work of the court and that the
general information on citizens' rights and obligations are available to the general public ei-
ther via internet or in court buildings (brochures, leaflets, etc.)” which “includes the three ta-
rget groups as well”.

Nevertheless, the majority of interviewed legal professionals agree that courts still do not
have adequately accessible information specifically tailored for the specific needs/demands
of the most vulnerable groups, in particular PWD, Roma or women, nor the specific strategi-
es have been designed to meet specific needs/demands of PWD, Roma or women.''® Also,
interviewed legal professionals confirmed that there is no information available in minority
languages either on the internet or in court buildings or any other public institutions. They
unanimously acknowledged the existence of widespread prejudices towards target groups,
in particular Roma, lack of awareness of both judges, lawyers and court personnel on speci-
fic needs/demands of the three target groups, extremely low level of legal literacy of these
three target groups, in particularly those who are most affected by poverty.

They also agree that there is no disaggregated data in court records to show the number of
cases filed by the three groups, and some judges expressed a concern that such data colle-
ction would amount to discrimination.'* Also, the courts have not yet established a special
registry for discrimination cases and most of interviewed judges were not aware of the obli-
gation of the courts to collect and communicate data on registered discrimination cases to
the BiH Human Rights Ministry (see, Section 4.1.4.)

2 Interviews with: Mladen
Srdi¢, Judge (31 October
2011), Branko Peri¢, Judge
and Vesna Trifunovi¢,
Judge (1 November 2011),
Amela Mahi¢, Judge (11
November 2011), Milica Fil-
ipovi¢, Judge (6 November
2011), Zlatan Terzi¢, attor-
ney (3 November 2011),
Ana Jaksi¢, FBiH Gender
Center Director (8 Novem-
ber2011), and 5 attorneys
who wanted to remain
anonymous (8 and 10 No-
vember 2011), Gordana
Stojakovic¢ (7 November
2011), Judge. Judge Milica
Filipovic observed, how-
ever, that publicized infor-
mation are more useful to
legal professionals than for
court users.

3 |dem. However, Edin
Muzurovié, attorney, (11
November 2011) considers
that specifically designed
information for marginal-
ized groups on the realiza-
tion of their rights, exist in
courts, but did not elabo-
rate further.

*E.g. Judges Trifunovi¢ and
Filipovi¢, note 119
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Some specific barriers to access to justice based
on belonging to a specific target group

In addition to these general observations related to the access to justice for all three target
groups, all interviewed respondents pointed out some specific obstacles that individuals fa-
ce due to their belonging to one particular target group.

a) People with disabilities

® Inrelation to PWD, one of the serious obstacles is high level of illiteracy and low edu-
cation due to several reasons:

® general social exclusion,

® lack of inclusive educational programs but also exclusion fostered by families due to
cultural and social mentality (families are reluctant to send children with disabilities
to schools),

® particular social and legal exclusion of people with intellectual disabilities due to ina-
dequate legislation and awareness,

® lack of adequate physical access to majority of public institutions including courts,

® lack of governmental cooperation with NGOs representing people with disabilities
in formulation of strategies and policies related to their specific needs and impleme-
ntation of rights.'”

A true life story

b) Roma

In addition to other previously mentioned barriers for greater access to justice, the primary
problems that Roma face regarding enhanced access to justice is that of lack of legal identi-

115 Mr. Suvad Zahirovi¢, Presi-

dent of the Executive fication. The other problems that stem from this issue include inaccessibility of the vast ma-
Board of ,Lotos" NGO re- jority of Roma to:

presenting rights of PWD,

and Mr. Dragan M. Popovi, ® basic health care services;

UNDF, International Transi- ® any kind of social welfare;
tional Justice Specialist (11

November 2011) ® education;
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employment;
housing;
courts and other protection mechanism.

Also, the problems are worsened by the fact that parents who are not registered cannot re-
gister their children, and although there are examples that unregistered children attend scho-
ols they cannot get certificates on graduation.®

A true life story

c) Women

Specific impediments for women in relation to access to justice are:

inadequate training and awareness raising of judges, prosecutors, court personnel,
police and centers for social welfare on specific needs of women victims of domestic
violence;

inadequate imposition and implementation of restraining orders in cases of domestic
violence that are mostly attributable to the failure of the police to properly collect evi-
dence and to propose imposition of such measures, but also to the unreasonable ti-
me in which courts decide on proposed measures;

low level of awareness among police, centers for social services and judges on the
importance of requesting restraining orders in domestic violence cases and ruling on
the request in a speedy manner;

sexual harassment in work places;

mobbing;

inadequate execution of judgments relating to child support;

lack of gender sensibility in cases related to the division of property following the di-
vorce procedure; inadequate legislation related to women victims of sexual violence
committed during the conflict, particularly with regards to criminal legislation (failu-
re of State to harmonize it with international standards) and to social welfare.'”

As to the women victims of different kind of gender based violence, legal professionals po-
inted out the lack of sufficient awareness and knowledge among judges, prosecutors and
police and among the general population on what constitutes e.g. sexual harassment, mo-
bbing, etc., that disproportionately affect women over men. Also, one judge pointed out that
criminal courts almost never decide on compensation for women victims of sexual violence
following the conviction of the perpetrator although the criminal law provides the possibili-
ty to order compensation for the victim. Rather than doing this, judges almost always direct
victims to seek compensation in civil proceedings without taking into account the vulnera-
bility and trauma that the victim had already suffered.'®
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116 Ms. Edita Abdibegovi¢,

Bakir Mrkonja, and Mr.
Vehid Tihak, note 81

"7 Women victims of torture

1

have not been recognized
as “a social welfare cate-
gory” unless the torture
they suffered resulted in
some physical disability —
minimally 60%. However,
the social welfare status of
these women is recog-
nized only in three out of
ten Cantons in the FBiH
and due to that they have
free access to health care.
Interview with Mr. Dragan
Popovi¢, note 119 and Ana
Jaksi¢, FBiH Gender Center
Deputy Director (8 Novem-
ber 2011)

Mr. Branko Peri¢, the Court
of BiH Judge and the for-
mer President of the HIPC
explained that this tool
provided for in the criminal
legislation should be utili-
sed more. as the criminal
court, following the con-
viction of the perpetrator,
could order compensation
to the particularly vulnera-
ble victim (e.g. of sexual
violence) in a lump sum,
which would not prevent
the victim to request the
full compensation in a se-
parate civil proceedings.
This would, in his opinion,
help victims of sexual vio-
lence in particular (inclu-
ding sexual violence that
occured durign the war) to
avoid further lengthy court
proceeding in order to
seek compensation and
further traumatization. In-
terview with Judge Peri¢,
note 119.



A true life story

7.3. Questionnaire analysis
The total of 65 different survey participants was asked to provide answers to the questionna-
ires (31 legal professionals and 35 court users). Out of the total number of those approached, a

total of 33 provided answers to the questionnaire (18 legal professionals and 15 court users).

The results of the questionnaire survey are shown and described below.
7.3.1. Questionnaire - legal professionals

Q1. Profession

Profession

M Judge: © Prosecutor's office: ™ Lawyer:  ®mQOther:
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Q2. Education level: 83% of respondents have a diploma or certificate in law from a recogni-
zed institution and 17% have Masters or PhD.

Q 3. Gender

Gender

mMale

HFemale

Q4. Age: 41% of all polled legal professionals belong to the age category 50-54, whereas 67%
of the polled judges belong to the same category.

Age
Age of judges

0% 0%
0% 0%

m18-24 0% 1824

W25-29 B
"30-34 W25-29
3539 m30-34
u 40-44 m35-39

o

41% 4549 W 40-44
50-54 67% m45-49
55-59 50-54
" 60-64 W 55-59

W65+

Efficiency of the Justice System

Q5. In your experience, would you say cases involving women, minorities or PWDs are usually
resolved within a longer timeframe that those cases not involving these groups?

W Never Seldom ®Sometimes MUsually ™ Always

6% 0%

The length of the proceedings (which inevitably includes the huge backlog of cases) is, as it
was explained earlier, seen as one of the main deficiencies in the BiH judicial system. Howe-
ver, in response to the length of the proceedings in cases involving the three specific target
groups, the poll shows that legal professionals consider that cases involving persons belo-
nging to one of these specific groups “never” or “seldom” (44% each) influences the length of
the proceedings. In other words, particular affiliation with one of the three groups is not pe-
rceived by legal professionals as a particular reason for the length of court proceedings. Inte-
restingly, court users also agree that their belonging to the one of three target groups had
not influenced the length of the proceedings they were involved in, although a significant
percent were not able to ascertain whether the connection between the two exists or not
(compare Q6 of the court users questionnaire).
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Quality of Services
Q6. In your opinion, is your country’s justice system competent?

Is your country's justice system competent ?

0%

0%

M never
Hseldom
W sometimes

 usally

m always

76% of polled legal professionals consider that the justice system in BiH is “usually” or “some-
times” competent, and 24% as “always” competent, while no respondents evaluated it as “ne-
ver”or“seldom”. This represents the high level of trust in the competency of the justice system
in BiH on the side of polled legal professionals. (Compare Q10 in questionnaire for court use-
rs.)

Q7. How would you rate the quality of your country’s justice services

M Unsatisfactory mPoor m Neither good nor poor Mgood Excellent

0% 6%

24%

As to the quality of country’s justice system, the total of 53% of polled legal professionals co-
nsider the justice system to be either“good” (29%) or “excellent” (24%). On the other side, the
total of 47% considers the justice system to be of a lesser quality: 41% evaluated it as “nei-
ther good nor poor”and 6% as “poor”.

Accessibility
Do you consider your justice system to be affordable for women/minorities/PWDs?

Q8a. Q8b.

Do you consider your justice system to be affordable for women? Do you consider your justice system to be affordable for
minorities?

Never M ®Seldom M Sometimes M Usually ™ Always
HNever MSeldom mSometimes M Usually M Always

0%
0% 0% o




Q8c.

Do you consider your justice system to be affordable for persons with
disabilities?

W Never mWSeldom mSometimes MUsually o Always

0%

As to the affordability of the justice system for PWDs, minorities and women, the majority of
legal professionals consider that it is accessible “always” or “usually” (89% as to women, 81%
as to minorities and 81% as to PWD). The same was expressed in the interview with legal pro-
fessionals, as they firmly stated that the justice system is equally accessible to all with no di-
scrimination (see Section 7.2.). A much smaller percentage considers the justice system to
be only “sometimes” accessible to persons belonging to the three particular groups, and no-
ne of the respondents considered it to be inaccessible.

Q9. In your opinion what is the level of availability of information on laws and regulations for
women, minorities and PWDs?

0% mvery difficult to
ohtain

W difficult to obtain

W obtainable

M easy to obtain

Most of the polled legal professionals, 67% total, consider that the level of information on la-
ws and regulations are “obtainable” (45%) or “easy to obtain” (22%) for all three target gro-
ups. The rest of 33% of polled consider these information to be either difficult (22%) or very
difficult to obtain (22%). However, 61% of court users consider these information to be “diffi-
cult” or “quite difficult” to obtain. (Compare with Q12 of the CU questionnaire.)

Q10. In your opinion, which personal characteristics (if any) negatively impact on a person’s
ability to access the courts?

Age M Economicstatus ®Educationlevel B Gender M Disability m Ethnicity

0%
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When it comes to personal characteristics that might negatively impact a person’s ability to
access the courts, the responses show that legal professionals consider economic status, edu-
cation level and age as negative factors generally influencing the accessibility to the courts.
This also corresponds with the interview results which showed that poverty, lack of knowle-
dge and high costs of the court proceedings are recognized as important barriers to more
effective access to justice (see, Section 7.2. and compare with Q13 of the CU questionnaire).

Q11. How would you gauge the physical accessibility of the courts in your country?
m Very difficult to obtain

m Difficult to obtain

m Neither difficult nor easy to

obtain

M Easy to obtain

M Very easy to obtain

Q11a. In your opinion, which factors negatively impact on a woman/minority/PWD’s ability
to physically access the courts?

B Geographical distance of the
court

W Position of the court building

® Layout within the court

m Access to information

Associated costs

In general, 45% of legal professionals consider the physical accessibility of the courts positi-
vely: 28% as “easy to obtain”and 17% as “very easy to obtain”. 55% is less convinced that the
physical accessibility of courts is quite satisfactory, the majority of which (33%) could not
evaluate it neither as “difficult” nor as “easy”. On the other hand, those legal professionals who
evaluated the physical accessibility “difficult’, “very difficult” or “neither” (66% total) in Q11,
attribute it mostly to the associated costs (38%) and to the layout within the court (26%), and
less to the position of the court building (15%) and access to information (12%). (Compare
to Q14 and Q14a. of the CU questionnaire.)

Fairness
Q12. In your experience do the Court(s) treat the following categories of people equally?

Men and women Rich(er) and poor(er)

mAgree M Neither agree nor disagree ™ Disagree M Don'tknow

0%

oy 8% Agree

B Neither agree nor
disagree

W Disagree

= Don'tknow




Persons with and persons without disabilities
Minority and majority population

0% 0%

m Agree
W Agree

B Neither agree nor

M Neither agree nor disagree

disagree

. Disagree
W Disagree

® Don'tknow
m Don'tknow

The vast majority of legal professionals agree that courts treat all the listed categories of pe-
ople equally. As it can be seen, 83% agree that women enjoy equal treatment before the co-
urts, 72% state the same for PWD, 69% think that the person’s social/financial status is of no
importance and 72% consider that it has no influence whether a person belongs to the gro-
up of “majority” or “minority”in terms of equality before the courts. (Compare to the Q16 from
the CU questionnaire.)

Q13. In your opinion what are the 3 most significant obstacles for women/minorities/perso-
ns with disabilities in accessing the courts in your Country?

TOTAL (legal professionals and court users)

W Official payments to judges and courts
too high
39% 2% Outside legal service too expensive

W Access to information on minority
languages not available
M Physical access to the court too hard

M Processtoo long

m Court decisions are influenced by
personal conNoctions
M Process to complex

W Lack of effective enforcements of
court decision
Courtdecisions influenced by bribes

W Courtslocated too far

Responses from both legal professionals and court users almost unanimously consider three
elements the most significant obstacles for PWD, minorities and women: outside costs of the
proceedings (18% of all respondents), official payments to courts (17% of all respondents) and
duration of proceedings (14% of all respondents). There are obvious but insignificant differences
between the two groups over the importance of the three generally recognized obstacles.

LEGAL PROFESSIONALS

Lack of effective Courtdecisions Courtslocated too far
enforcements of court _, influenced by bribes 0% Official payments to
decision j d courts too
19% high
16%

Processto
complex
6%

influenced by
personal
connections
2%

Physical access to
the court too hard
8%
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As this chart shows, legal professionals consider the lack of the effective enforcement of ju-
dgments (19%) as the greatest obstacle to PWD, minorities and women in their access to ju-
stice, while court users evaluated this factor with only 9%. However, expensive outside legal
services (19%), costly official payments (16%) and lengthy proceedings (16%) - as estimated
by legal professionals- are the greatest obstacles that were also recognized by court users
though in somewhat different percentages. Also, 14% of legal professionals evaluated access
to information in minority languages (14%) as an important obstacle, while only 9% of court
users recognized this as a problem. (Compare with Q17 of CU questionnaire).

Q14. Are the following sources of information available in your country in minority languages?

TOTAL (legal professionals and court users)

Lawsand regulations Signsin courts
HYes MNo MDon'tknow W Yes No ®Don'tknow
11% 3%

.

76%

Instructions and forms in civil proceedings Information and indiciment in criminal
proceedings
HYes No ® Don'tknow
M Yes No © Don'tknow

7%

28%

59%
33%

Judgements
Yes EMNo B Don'tknow

10%

As to the availability of information in minority languages, responses indicate that, in general,
information sources are not available in minority languages. The fact is that there are no laws
and regulations, judgments or other sources of information in any language of the 17 offici-
ally recognized minorities. It is highly possible that the high percentage of the positive respo-
nds relate to the BiH specific context. Namely, Bosniacs, Serbs and Croats are recognized as
“constituent peoples”in the BiH Constitution. Each “constituent people” has its own language
acknowledged as an official one also in accordance with the BiH Constitution. At at the same
time “constituent people” might be seen as a numeric minority in a particular Entity: e.g. Bo-
sniaks and Croats are numeric minority in the RS and Serbs are numeric minority in FBiH). The-
refore, it could be assumed that positive responses to this question relate to the availability of
information in all three official languages (Bosnian, Serbian and Croatian) to “constituent pe-
oples”in territories where a particular “constituent people”is a “numeric minority”.



Reponses disaggregated by professional respondents are in the charts below, and those for
court users are under Q15 in the CU questionnaire.

Lawsand regulations
Laws and regulations
® Signsin courts

mSignsin courts

¥ Instructions and forms in
civil proceedings

u Instructionsand forms in
civil proceedings

= Information and
indiciment in criminal
proceedings

wJudgments

= Information and
indicimentin criminal
proceedings

® Judgments

Don't know

o Lawsand regulations

® Signsin courts

H Instructions and forms in civil
proceedings

® Information and indiciment
in criminal proceedings

® Judgments

Q15. In your experience, does the state always provide an interpreter at all stages of proce-
edings that it is obliged, to parties who speak minority languages?

M never

0% W seldom
W sometimes
W usually

W always

The Criminal Codes both and State and Entity levels and Brcko District provide an obligation
that the defendant must have an interpreter in all stages of the criminal proceeding. There-
fore, it should be assumed that the 55% of negative responses to this question should be un-
derstood as a lack of interpreting services in civil or administrative proceedings. (Compare
with the Q22 from the CU questionnaire).

Q16. In your experience, is it harder for a woman to access courts, lawyers/legal advice/get
respect?

Q16a. Q16b.

Inyour experience, is it harder for a woman to access a

Inyour experience, is it harder for a woman to access courts?
lawyer/obtain legal advice??

0%

0% 0%

Never Never
m Seldom m Seldom
mSometimes m Sometimes
W Usually m Usually
mAlways W Always
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Q1léc.

In your experience, do women get less respect from judges, lawyers
and court staff?

0%
0%

W Never
m Seldom
B Sometimes
m Usually

H Always

Legal professionals consider that women only seldom have more difficulties in accessing the
court (38%), as well as in accessing a lawyer/obtaining legal advice (46%). On the other side,
59% of legal professionals consider that women get the same respect as men from judges,
lawyers and court staff. However, a not insignificant percentage (total 41%) think that wo-
men are less respected either “seldom” (35%) or “sometimes” (6%). (Comapare to Q21a., b.
and c. from the CU questionnaire).

Q17.In your experience, is it harder for a minority to access courts, lawyers/legal advice and
get respect?

Q17a. Q17b.

In your experience, is it harder for a minority to access a

5
In your experience, is it harder for a minority to access courts? lawyer/obtainlegal advice

mNever mSeldom © Sometimes M Usually ® Always WNever  Seldom " Sometimes MUsually ®Always

0% 0%

Q17c.

In your experience, do minorities get less respect from
judges, lawyers and court

Never M Seldom Sometimes M Usually m Always
0%
0%

Legal professionals also consider that minorities never (41%) or only seldom (24%) experi-
ence difficulties in the access to courts. Further, they consider that minorities never (41%) or
only seldom (35%) have difficulties in accessing a lawyer/legal advice, and that minorities
never (46%) or only seldom (39%) are less respected by judges, lawyers and court staff. Ho-
wever, court users’ responses differ significantly (compare with Q23a., b. and c. of the CU qu-
estionnaire).



Q18. In your experience, is it harder for a PWD to access courts, lawyers/legal advice and get
respect?

Q18a. Q18b.
In your experience, is it harder for a person with disability to access Inyour experience, is it harder for a person with disability to access a
courts? lawyer/obtain legal advice?
Never M Seldom = Sometimes M Usually B Always Never = Seldom mSometimes M Usually MAlways
0% 0%
‘ 37%
44%

Q18c.

In your experience, do persons with disabilities get less respect from
judges, lawyers and court staff?

W Never Seldom mSometimes m Usually Always

0%

As with the other two categories, legal professionals consider that PWDs “never” (47%) or
only “sometimes” (29%) experience difficulties in their access to courts. They also consider
that PWDs “seldom” (44%) or “never” (37%) have difficulties in accessing a lawyer/legal advi-
ce, "never” (63%) or only “seldom” (31%) are less respected by judges, lawyers and court sta-
ff. However, court users’ responses differ significantly (compare with Q24a., b and c. of the
CU questionnaire).

Q19. What types of problem do women specifically encounter in your country?

Property/land disputes
u Gender based violence
M Laborissues
H Inheritance
m Divorce and maintenance
m Child custody
" Crimes

® Debts, loans, commercial conflicts

28% of legal professionals agree that divorce and maintenance issues are the problems that
women most often encounter in BiH. Gender-based violence and child custody are identifi-
ed by 17% of respondents, whereas 15% of them consider labor issues as mostly problema-
tic for women. Dowry issues do not exist in BiH laws and therefore the question was not
applicable.
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Q20. What types of problem do minorities specifically encounter in your country?

0% H Property/land disputes
H Personal documents
issues
m Employment
M Access to information in
minority languages
W Other

As to minorities, namely Roma, 30% of legal professionals consider personal documents issu-
es to be the biggest problem for Roma in BiH. The same percentage considers employment
as the biggest problem. Having in mind that the lack of personal identification documents is
an impediment to access to employment, it is obvious that the legal identification of Roma
is the main problem that legal professionals identify per se or as a source of other problems
that Roma face. Importantly, 18% consider lack of adequate information in Roma or any other
minority language to be a particular problem of this target group which corresponds with
responses on Q14.

Q21.What types of problem do persons with disabilities specifically encounter in your country?

m Access to healthcare

Access to education

20%
Access to cultural events

25% m Property/land disputes

m Other

Most of legal professionals consider access to healthcare (35%), education (25%) and cultu-
ral events to be the major problem that people with disabilities generally encounter.

Q22. Assess the effectiveness of each institution or group in ensuring access to justice for
women, minorities and persons with disabilities in your country

Courts Lawyers

m Effective  ® Neither effective nor ineffective  ® Ineffective m Don'tknow m Effective  ® Neither effective nor ineffective  m Ineffective ® Don'tknow

Prosecutor's office NGO's

Effective M Neither effective nor ineffective © Ineffective B Don't know Effective ® Neither effective nor ineffective  Ineffective = Don'tknow




Q23. Which factors do you think would increase access to justice for women, minorities and
persons with disabilities in your country?

Improved laws and
regulations

B Increased training
for judges

 Increased training
for court staff

M Enhanced public
awareness

67 % of legal professionals think the main factor that would increase access to justice of PWD,
minorities and women is increased awareness raising and training of judges (18%), court pe-
rsonnel (21%) and court users (28%). This corresponds with interview results and other rele-
vant human rights reports stating that awareness of PWD, Roma and women in BiH on rights
and protection mechanisms is considerably low, but also that there is a need to further raise
judges’ and court personnel’s awareness on the specific needs of the three target groups.
Interestingly, despite of the considerable legislative reform and relatively well developed le-
gislative and institutional framework for rights protection in BiH, 24% of legal professionals
still believe that improved laws and regulations are the main factor for more effective access
to justice for enhanced access to justice of PWD, Roma and minorities. It is not however cle-
ar to what legislation the professional respondents might refer to.

Specific questions for judges, lawyers, prosecutors and court staff

Have you undertaken any specific training related to women/minorities/PWDs in the justice
system?

Have you undertaken any specific training related to women in the Haveyou undertaken any specific training related to minorities in the
justice system justice system
mYes HNo HYes EMNo

0%

Q26.

Haveyou undertaken any specific training related to persons with
disabilities in the justice system

HYes mNo

0%

As responses to questions 24-26 show indicate, respondents from the professional group ha-
ve not received any specific training in relation to minorities and PWD, and 85% did not rece-
ive any specific training related to women. Comparing this result with the responses to Q 23, it
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is somewhat surprising that only 18% consider the increased training for judges and 21% for
court staff as an important factor to the enhanced access to justice of PWD, Roma and women.

Are you aware of any specific court procedures or processes that should be followed in cases
involving issues related to women/minorities/persons with disabilities?

Q27. Q28.
Are you aware of any specific court Are you aware of any specific court
procedures or processes that should be procedures or processes that should be
followed in cases involving issues related followed in cases involving issues related
to women? to minorities?
8% 9%
W Yes 36% mYes
H No H No
m Don’t know Don’t know
Q29.

Are you aware of any specific court
procedures or processes that should be
followed in cases involving issues related to
persons with disabilities?

8%

W Yes
W No

= Don’t know

As laws in BiH do not provide for any specific proceedings related to PWD, minorities and wo-
men, the answer “no” in questions 27-29 should be considered as the statement confirming
that specific procedures for PWD, Roma and women in BiH do not exist. On the other side,
“yes" responses could not be analyzed since specific answers to the questions 27(a, b and ¢),
28(a, b and ¢) and 29(a, b and ¢) were not provided and it could not be concluded to what
procedures the respondents refer.

7.3.2. Questionnaire — NGOs (court users)

Q1. Gender: 60% female, 40% male respondents

Q2. Education level

Educationlevel

W Incomplete primary education

u Completed primary education

m Completed secondary school (Grade
10)

m High school {A-level)

W University degree in subject other
than laws

W Diploma or certificate in law from a
recognized institution

mLLB

= Masters of PhD.



Respondents from the court users group mostly have legal education, and the next big gro-
up have a university degree in a subject other than law, which means that a total of 73% re-
spondents have a university degree.

Q3. Age

m 1824
m 25-29
= 30-34
= 35-39
m 40-44
m 45-49
50-54
® 55-59

60-64

W65+

Most of the respondents from the “court users” group (40%) belong to the 50-54 age group.
Out of that percent, the majority, 46%, belong to the 35-39 age group.

Q4. What types of case have you been involved in?

m Civil
46% Administrative

® Criminal

The vast majority, 92%, of the court users respondents were involved in either civil or admi-
nistrative cases, and only 8% in criminal cases.

Efficiency of the justice system

Q5. How many times were you required to be present in court in order to resolve your case?

moto1l
m2to3
mito5

m6+
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Q6. Do you think your case would have been resolved more quickly if you were not a wo-
man/minority/person with disability?

Hyes
no

B don'tknow

Interestingly, 46% of respondents do not consider that their belonging to the one of three
target groups had influenced the length of the proceedings they were involved in. However,
45% were not able to ascertain whether the connection between the two exists or not. The
rest of 9% who consider that their belonging to PWD, minority or women negatively impa-
cted the length of the proceeding, did not provide further explanations. (Compare with the
results in Q5 of the legal professionals questionnaire).

Q7. How long did it take for your case to be resolved?

0-6 months
B 7-12 months

13- 24 months

Out of 92% of those who replied “no” or“don’t know” to Q6., 43% replied that the it took them
13-24 months and 7-12 months to resolve the case. Only 14% resolved their case in a period
of 6 months or less.

Q8. Do you believe your country’s justice system is quick?

HYes ENo mDon'tknow

0%

Clearly, 83% of court users consider the justice system in general to be slow, making the le-
ngth of court proceedings as one of the biggest identified problems by court users for the
enhanced access to justice in general. This result is corroborated both with results in Q6. and
7., but also with conclusions drawn from the conducted interviews as well as from conclusi-
ons from all relevant reports related to judicial efficiency and the identified need for the Sta-
te to adopt adequate measures to resolve the issue of the huge backlog and to reduce the
length of the court proceedings.



Quality of Services

Q9. Based on your experience, please evaluate the quality of the services provided by diffe-
rent operators in the justice system.

2%

M Very poor

W Poor

1 Nether poor nor good
m Good

Very good

The court users do not present a positive picture of the quality of services provided in the
justice system. 80% of respondents expressed significant dissatisfaction either by evalu-
ating the quality of services as “poor” (41%) or “neither poor nor good” (39%). An evaluati-
on based on the different operators as shown in the charts below, reveals that 67%
respondent evaluate the quality of judges as“poor” (59%) or “very poor”; 87% evaluate pro-
secutors as “poor” (50%) or “very poor” (37%); 73% evaluate state attorneys as “poor” (46%)
or“very poor” (27%), while 83% evaluate private attorneys as “neither good nor poor”. The-
se results, again, strongly support the findings on strong skepticism towards the judiciary
(see, Section 4.3).

Judges Prosecutors
mVerypoor  Poor = Neither poor norgood M Good M Very good W Very poor W Poor - Neither poor nor good Good M Very good
0% 0%

0% 0%

33%

59%

-

State attorneys Private attorneys

m Very poor  ®Poor  Neither poor norgood  Good ® Very good W Very poor M Poor M Neither poor norgood M Good  \Very good
0% o
0% o% 0%

Courts clerks Court staff

mVery poor M Poor M Neither poor norgood  Good M Very good ® Very poor M Poor M Neither poor norgood  Good M Very good

0% g%




Q10. In your opinion, is your country’s justice system competent?

0%

m Never

M Seldom

W Sometimes
W Usually

H Always

The court users’ evaluation shows more dissatisfaction with the competency of the justice
system than those of the legal professionals: 46% of court users evaluate it as only “someti-
mes” competent and 27% as “seldom” competent. Clearly, there is a difference in the perce-
ption of the BiH justice system’s competency between legal professionals and court users.
(Compare to the Q6 of the questionnaire for legal professionals).

Accessibility

Q11. Do you consider your country’s justice system to be affordable for all?
W never seldom MWsometimes Musually Malways

0%

Court users express caution and suspicion in relation to the affordability of the court system
to all. 46% consider that the BiH justice system is only seldom and 36% sometimes afforda-
ble for all, which in total represents 82% of those who do not trust that the system is accessi-
ble to all equally.

Q12. In your experience, what is the level of availability of information on laws and regulati-
ons for women, minorities and PWD?

o,
3;2 m Very difficult to
obtain

| Difficult to obtain

m Obtainable

Easy to obtain

61% of court users consider the information on laws and regulations for the three specific
groups to be “difficult to obtain” (46%) or “very difficult to obtain’, and only 39% consider it
to be “obtainable”. This is a different evaluation from the one that legal professionals provi-



ded. Itis possible that the different evaluation between two groups could be attributable to
the legal professionals’ belief that publication of laws and regulations in official gazettes and
on the internet is an adequate source of information for PWD, Roma and women. However,
these groups usually do not have adequate access to these sources of information, if at all,
and therefore evaluate the accessibility of laws and regulations differently than legal profe-
ssionals (compare to Q9 of the questionnaire for legal professionals).

Q13. Did any of the following characteristics negatively impact on your ability to access the
justice system?

W Age M Economicstatus MEducationlevel ®Gender W Disability ® Ethnicity

As is the case with legal professionals, court users also evaluate that economic status (27%)
and education level (27%) as top two negative factors that negatively impact a person’s abi-
lity to access the courts. The third identified negative factor is disability (17%), but it is also
worth noting that 14% of court users consider ethnicity to be a negative factor too. (Compa-
re with Q10 in the questionnaire for legal professionals and Q19 below).

Q14. How would you rate the physical accessibility of the courts in your country?

0% m Very difficult to
obtain

| Difficultto obtain
7%

M Neither difficult,
nor easy to obtain

M Easy to obtain

Q14a. Which factors impaired your ability to access the courts?

m Geographical distance of the court ~ Position of the court building
= Layout within the court M Access to information

W Associated costs
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72% of all court users consider the physical accessibility to the court as “difficult” (36%) or
“very difficult” (36%), whereas 7% responded “neither”. Obviously, the evaluation of the physi-
cal accessibility of the courts between legal professionals and court users differs in general.
However, out of those who responded “very difficult’, “difficult” or “neither” (total 79%), court
users- like legal professionals- consider associated costs (37%) as one of the greatest barri-
ers, followed by access to information and layout within the court (18% each) and geogra-
phical distance of the court (16%). (Compare to the Q11 and Q11a. of questionnaire for legal
professionals).

Q15. Were you able to access the following sources of information in a language that you co-

uld understand?

Lawsand regulations Instructions and forms in civil proceedings

HYes MNo ®Don'tknow mYes = No ®mDon'tknow

0%

Signsin courts

HYes No ®Don'tknow

0%

7%

Judgments Information and indiciment in criminal proceedings

®Yes ©No ®Don'tknow MYes " No mDon'tknow

0%

As this question does not refer to minorities’ languages but rather the one that a person “co-
uld understand’, there are more positive answers as to the accessibility to different informa-
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tion, since all minorities living in BiH understand and speak three official languages (Bosni-
an, Serbian and Croatian).

Fairness

Men and women Rich(er Jand poor(er)

0%

u Agree m Agree

m Neither agree nor disagre m Neither agree nor disagre

W Disagre W Disagre
B Don'tknow m Don'tknow
Persons with and persons without disabilities Minority and majority population
0%
u Agree

mAgree

Neither agree nor disagre Neither agree nor disagre

1 Disagre = Disagre

40%

® Don'tknow m Don'tknow

Q16. In your experience do the court(s) treat the following categories of people equally?

The court users’ responses on the equality before the courts depend on the specific catego-
ries listed in the question. For example, the opinion on the possible unequal treatment ba-
sed on gender is quite divided: 46% consider that women and men are treated equally,
whereas the rest of 44% either disagreed (23%) or replied “neither” (31%). As to the social/fi-
nancial status as the basis for inequality, 40% replied “neither’, 30% disagree and 20% agree
that this is the basis for different treatment before the courts. Similarly, 40% of respondents
could not decide whether the PWD status leads to inequality before the courts, but the vast
majority, 67% that affiliation with the “majority” or “minority” has no influence. There is an
obvious difference with the responses from the legal professionals whose majority conside-
rs that neither of listed categories leads to unequal treatment before courts. (Compare to the
Q12 of the questionnaire for legal professionals).

Q17.In your opinion what are the three most significant obstacles for women/minorities/pe-

m Official payments to judges and courts too high
m Access to information on minority languages notavailable
W Process too long
m Process to complex
Courtdecisions influenced by bribes
m Outsidelegal «
B Physical acces
B Court decisior

u Lack of effecti'

u Courts locate

rsons with disabilities in accessing the courts in your country?

As was the case with legal professionals, court users also evaluate that the three most signi-
ficant obstacles for women/minorities/PWD are too expensive outside legal services (18%),
costly official payments (18%) and lengthy proceedings (13%). However, while 14% of legal
professionals evaluated access to information in minority languages as an important obsta-
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cle (14%), only 9% court users recognized this as a significant problem. (Compare to Q13 of

1 Disrespect B Impoliteness
Prejudice | Unfair trial

m Difficulties in obtaining documents m Other —please specify

0%

the questionnaire for the legal professionals.)
Q18. Did you face any problems in your interaction with the justice system?

The majority of court users (56%) stated the main problems in the interaction with the co-
urt system are prejudice (25%) and disrespect (31%). This differs significantly from the legal
professionals’responses to Q16c., 17c .and 18c., where the majority of respondents consider
that the women/minorities/PWD are not less respected in the justice system than others.

M Yes
HNo

= Don'tknow

Q19. Do you think your judgment would have been different if you were not a woman/mi-
nority/PWD?

The judgement would have been less in my favour The judgement would have been more in my favour

myes

¥ myes
mno
mno

M don't know .
don'tknow

Q19a.

Court users do not seem to attach significant importance to belonging to a specific group as
determining the favorability of the justice system; only 16% think that the judgment would ha-
ve been different if they did not belong to PWD/Roma/women. It is nevertheless worth noting
that 67% answered “don’t know,” which might be influenced by the low level of court users'kno-



wledge of the court proceedings. On the other hand, 50% of those who answered “yes”to Q19
believe that due to their special characteristics they would have received the less favorable ju-

Effectivenes of the courts Effectivenes of the prosecutors

m Effective  ® Neither effective nor ineffective  Ineffective ® Don't know

W Effective B Neither effective nor ineffective M Ineffective B Don'tknow
0% g%

0% 0%

75%

(r

Effectivenes of the lawyers Effectivenes of the NGO's

m Effective ™ Neither effective nor ineffective  Ineffective ™ Don'tknow

0%

m Effective  m Neither effective nor ineffective  ® Ineffective m Don'tknow

0%

dgment, and 34% believe that the judgment would be more in their favor.
Q20. Please assess the effectiveness of each institution or group in ensuring access to justi-
ce for women, minorities and persons with disabilities in your country?

The vast majority of court users evaluate courts (75%), prosecutors (88%) and lawyers (55%)
as ineffective. This again confirms the overall distrust in the justice system, especially beca-
use 55% evaluate NGOs as effective.

Specific Questions for Female Respondents

In your experience, is it harder for a woman to access courts, lawyers/legal advice and get re-

Inyour experience, is it harder for a woman to access courts? Inyour experience, is it harder for a woman to access a

lawyer/obtain legal advice?
Never mSeldom Sometimes M Usually ®Always

mNever MSeldom mSometimes MUsually MAlways

0%

spect?
In your experience, do women get less respect from judges, lawyers
and court staff?
mNever mSeldom Sometimes M Usually Always
0%
Q21a. Q21b.
Q21c.
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Although 40% of court users replied that it is not harder for a woman to access the courts,
when compared to those who answered “usually” (30%), “sometimes” (20%) and “seldom”
(10%), it is clear that the majority of court users (60%) think that women's access to courts is
harder compared to men. Also, the majority of court users think that women's access to le-
gal advice is harder than men’s(total 75%) and that they get less respect (total 82%). This is
quite different from the opinion expressed by legal professionals (compare Q16a., b. and c.
of the questionnaire for the court legal professionals).

Specific Questions for Minorities

m Never mSeldom ®Sometimes Usually = Always

Q22. In your experience, does the state always provide an interpreter at all stages of proce-
edings that it is obliged, to parties who speak minority languages?
See analysis related to the Q15 in the questionnaire for legal professionals.

Q23. In your experience, is it harder for a minority to access courts, lawyers/legal advice and

In your experience, is it harder for a minority to access courts? In your experience, is it harder for a minority to access a
lawyer/obtain legal advice?
ENever mSeldom ®Sometimes mUsually — Always
Never mSeldom ®Sometimes MUsually B Always

get respect?

In your experience, do minorities get less respect from
judges, lawyers and court staff?

ENever MSeldom ®Sometimes MUsually B Always

0% 0%

Q23a. Q23b
Q23c.

As to minorities, court users also think that it is harder for them to “usually” access courts



(50%), legal advice (50%) and to get respect from the judges, lawyers and the court staff
(58%). These responses also differ greatly from the opinion expressed by legal professionals
(compare Q17a., b. and c. in the questionnaire for the legal professionals).

Specific Questions for People with disabilities

Q24. In your experience, is it harder for a PWD to access courts, lawyers/legal advice and get

Inyour experience, is it harder for a person with disability to access In your experience, is it harder for a person with disability to access a
courts? lawyer/obtain legal advice?

0% 0% 0%

 Never M Never

m Seldom m Seldom

W Sometimes mSometimes

m Usually W Usually
Always Always

respect?
Inyour experience, do persons with disabilities get less respect from
judges, lawyers and court staff?
0%
8%
Never
m Seldom
m Sometimes
 Usually
 Always
Q24a. Q24b.
Q24c.

As to PWD, court users state that it is always harder for them to access courts, but the level of
the hardship is different: 38% think that it is usual that PWD have more difficulty in accessi-
ng the court and 39% that they sometimes have difficulty in accessing courts. As to legal
advice, however, 44% of the court users think that PWD usually have more difficulties in acce-
ssing legal advice, 33% believe that this occurs seldom and 17% “sometimes”. 8% think that
PWD have no problems in accessing legal advice. As to respect, 33% of the court users think
that PWD are less respected in the justice system and 42% that this seldom occurs. There is
an obvious discrepancy with the answers provided by legal professionals (compare to Q18a.,
b. and c. in the questionnaire for the legal professionals).
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Conclusions and
Recommendations

8.1. General remarks

The Study clearly shows that the legal and institutional framework for the observance of hu-
man rights in BiH is in place. However, as it has been pointed out in numerous reports, the
latest being the EC 2011 Progress Report, there has been little progress in improving the
enforcement of guaranteed rights and freedoms in general.

The specific target group of this Study includes PWD, Roma and women. As it has been sho-
whn, the legal framework for improving conditions of these particularly vulnerable groups is
also in place: laws, strategies and action plans have been developed both at the State and
Entity levels, but all the documents have been developed and adopted without or very limi-
ted participation of PWD, Roma and women representatives.

A high production of different reports relating either to developing or implementing poli-
cies related to vulnerable and socially excluded population, such as PWD, Roma and wo-
men is under way. Although it has been widely recognized that social exclusion negatively
affects people bellow poverty line, it seems that BiH has taken only limited, if any, measu-
res for social inclusion of these groups and in particular in policy development processes
that address or should be addressing the specific needs/demands of PWD, Roma and wo-
men. For example, although almost all of the adopted strategies for PWD, Roma and wo-
men do recognize the need to increase their knowledge on rights and protection
mechanism, none of these documents, including the Justice Sector Reform Strategy, have
specific activities to this end. It therefore seems that such commitments reflected in diffe-
rent policy documents and reports have little effect on the situation in the field, especially
at the grass-root level.

With regards to access to justice, there have also been numerous initiatives and activities re-
cognizing that enhanced access to justice is crucial for the legal and judicial reform and the
rule of law in general. However, almost no initiative or reform process has viewed the access
to justice as the crucial pillar of the legal empowerment of poor, as it has been recognized in
the Resolution 64/215 adopted by the UN General Assembly on “Legal Empowerment of the
Poor and Eradication of Poverty” Therefore, the efforts of the years'long and ongoing legal
and judicial reform in BiH have been focused mostly on laws and state institution, and too li-
ttle on development, the poor and civil society.'”

Taking into account the UN Resolution and the Report of the Commission on Legal Empo-
werment entitled “Making the Law Work for Everyone”it is obvious that access to justice and
rule of law embraces the right to legal identity, the laws that do not discriminate against the
people bellow poverty line because of their economic or social status, to effective and impa-
rtial enforcement mechanisms, accessible administration systems and public institutions, the
availability of information about the law, and concrete measures to empower marginalized
and vulnerable groups. In short, the rule of law must be available to everyone equally, both
de jure and de facto. Access to justice and rule of law is crucial for establishing trust between
a government and its people and it is also a prerequisite to the effective enforcement of all
other rights.



8.2. General Study Conclusions

The Study shows that the main barriers for the enhanced access to justice in general for PWD,
Roma and women are widespread poverty and public prejudices towards PWD, Roma and
women. More specific barriers identified in the study are the low level of education of the
three target groups, the high level of illiteracy of PWD, Roma and women in rural areas in pa-
rticular, and the lack of basic legal literacy among all three groups.

This study shows that PWD, Roma and women, like most BiH citizens, have a rather low level
of confidence in the judicial system. Both court users and legal professionals agree that the
most significant obstacles in accessing the courts for PWD, Roma and women are costs and
duration of proceedings. Also, both groups of respondents agree that judges, court perso-
nnel and lawyers lack sufficient awareness and knowledge about specific needs/demands
of these three groups, and that they need more training and awareness-raising. Legal profe-
ssionals also mostly agree that they do need more training specifically designed to better
understand the Anti-Discrimination Law as it introduces some new ways and practices of de-
cision-making.

It is obvious that a lot has been done in relation to the technological advancement of courts
and availability of information on the internet in particular (access to information on court
functions and access to legislation). However, by taking into account the level of poverty
among the three target groups, their inability to access information provided via internet for
different reasons and the differences of the kind and substance of information provided via
court web pages, it could be concluded that this technological advancement in the judicial
information system has not been very useful for PWD, Roma and minority groups.

The public free legal aid system in BiH is fragmented, still underdeveloped and too bureau-
cratic. It sets certain conditions that most PWD, Roma and women would not be able to me-
etin order to get public free legal aid (e.g. the relatively high financial threshold for most of
those who belong to the target groups and live on the poverty line; or the necessity to pro-
duce different documents to support the request for legal aid that makes it impossible for
the majority of Roma to access public free legal aid systems due to the lack of legal identi-
fication). At the same time, the NGO legal service providers that have been providing legal
services to the vulnerable and marginalized for years with more flexibility are excluded from
the laws that have already been enacted in the RS and several cantons in the FBiH, but also
from the current Draft BiH Framework Law on Free Legal Aid that has not yet been passed.
This would create additional difficulties for these NGOs in particular in terms of funding as
they are not eligible for funding from the budget, which will have repercussions on their
ability to continue to provide services to the most vulnerable as they have been doing up
until now.

Finally, although the Study is focused on judiciary, it is inevitable that administrative proce-
edings have to be taken into account in relation to enhanced access to justice of PWD, Roma
and women as many of rights that are crucially important for the three target groups are re-
solved before administrative bodies who lack training and awareness raising of specific ne-
eds/demands of these groups.

8.3. Recommendations

The recommendations based on the study conclusions will concentrate more on the main
focus of this overall project - legal empowerment tools as opposed to institution-building
activities. There are several reasons for such approach. First, as it has been already said, the-
re is quite an impressive body of legislation, regulations, strategies and institutions in BiH,
but the rights implementation and protection is still weak in particular for PWD, Roma and
women. Secondly, there are ongoing legal and judicial reforms efforts driven by the requ-
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ests of different international monitoring bodies, both the Council of Europe and especially
the European Union as part of BiH's accession process. Third, focusing yet again on legislati-
on and institution-building activities would leave PWD, Roma and women on the margins
again, even if there would be some efforts to include them. Fourth, the inclusion of civil so-
ciety in the efforts to enhance access to justice of the PWD, Roma and minority would foster
creation of more effective relationships between international donors, governmental bodi-
es, civil society organizations and these particularly vulnerable groups, thus creating a diffe-
rent atmosphere for a better understanding of their specific needs, more effective rights
protection and social inclusion.

a) Dialogue and networking for the enhancement of access to justice of PWD,
Roma and women

There is an obvious difference in perception between public service providers, legal profe-
ssionals and court users on access to information and services, efficiency of the judiciary
and equal treatment of PWD, Roma and women before the courts. Thus there is a need for
dialogue in order to bridge the gap between the service providers and service users. This
would be the base for more efficient awareness-raising of specific needs of PWD, Roma and
women and of the means available to judiciary to meet those specific needs within the exi-
sting legal system. Thus civil society, relevant authorities and public service providers wo-
uld have to find a way to create platform for better dialogue and networking. This would be
the way to support implementation of the recommendations of the Justice Sector Reform
Strategy, and it would ensure for more active participation and cooperation with civil soci-
ety for the enhancement of justice, especially for PWD, minorities and women within the
access to justice pillar.

Ultimately, in order to mainstream issues of disabilities, minorities and gender in diffe-
rent country’s policies it is necessary to secure the participatory process in place when
developing different strategies. The participatory process would secure representation of
civil society groups and representative organizations of PWD, Roma and women in poli-
cy making. Such policies would be sufficient to provide a platform for the community-ba-
sed interventions to quickly act and mobilize resources to address the needs of the
vulnerable groups at the grass-root level. Hence it is also necessary to secure participato-
ry process and inclusion of those vulnerable groups at the community level planning pro-
cesses (e.g. the process of preparing the budget for the next year by the local
governments). For example local governments could make a decision on the administra-
tive services to regulate free legal aid and representation for PWD, Roma and Women in
the community.

b) Toensure that everyone has a legal identity (Roma)

As legal identity is a cornerstone of access to justice, efforts should be taken and programs
developed to foster the legal identity process. To that end the specific campaigns should be
designed in cooperation with community-based Roma NGOs and BiH Ministry of Human Ri-
ghts and Refugees to inform the Roma community on the necessity and benefits of legal ide-
ntification as well as providing them with practical information on the process to encourage
them to get involved. This includes also the development of a specific outreach strategy and
more dynamic media campaign, but also planning on how to minimize any adverse conse-
quences and mitigate risks.

¢) Toimprove physical accessibility to judicial and other rights protection institutions (PWD)
Although some efforts have been undertaken, it is necessary to develop, in cooperation wi-

th relevant governmental bodies, further measures to enhance physical accessibility to judi-
cial and other rights protection institutions for PWD.



d) Toimprove legal literacy and access to information for PWD,
Roma and women

e)

f)

Support NGO legal service providers and PWD, Roma and women community-based
organizations to develop programs of basic legal awareness-raising, or “legal litera-
cy” work for the members of these groups to educate them on their legal rights and
obligations, institutional structures of the legal system, and specific mechanisms that
they can use to advance their interests including mediation process. This can include
but is not limited to: print, broadcast and internet media; informational flyers, pa-
mphlets and posters; outreach campaigns - radio and TV campaigns; dramatic pe-
rformances; and wireless/SMS tools.

In cooperation with relevant Ministries and Employment Agencies, support creation
and financing of a system of community based paralegals, preferably identified amo-
ng young, educated, but unemployed members of the three target groups. Parale-
gals would receive specific and adequate training and would serve as community
based focal points for provision of basic legal advice to PWD, Roma and women and
liaisons to legal service providers.

In the course of the new phase of the judicial reform, develop (possibly together wi-
th the HJPC) specific outreach tools aimed at dissemination of information on courts
and court procedures that have already been developed (e.g. Care of Court Users Stra-
tegy) specifically designed for the needs of PWD, Roma and women;

Improve organization and layout of courts to facilitate the access of PWD, Roma and
women to relevant legal information in courts through help desks and/or adequate
sign system in the court facilities that would be able to allow easy access to necessa-
ry information taking into account the specific needs of PWD, Roma and women. Spe-
cial attention should be given to the information on court procedures, necessary
documentation and on free legal aid system and providers (both public agencies
and/or NGOs), including location of legal aid providers, contact information and acce-
ssibility criteria;

Develop specific training programs for court personnel that would enhance their awa-
reness on specific needs of PWD, Roma and women, enabling them to provide ade-
quate information;

To establish and maintain track record system in courts and other relevant institutions in re-
lation to PWD, Roma and women

Improve and enable the Court Management System (CMS) to specifically register di-
scrimination cases and to provide information to the BiH Ministry of Justice as provi-
ded for by the Anti-Discrimination Law. Also, it is necessary to track cases of PWD,
Roma and women in all court proceedings. This would enable compliance with inte-
rnational standards and establish the basis for the track record system as required by
EU in the accession process (Chapter 23 — section on Fundamental Rights).

To set up the system in the police to register cases of gender based violence and ca-
ses involving PWD and Roma. Also to explore the ways and link this system with the
prosecutors’ offices.

To improve access to legal services

As access to justice rests in great part on reasonable access to legal services, the libe-
ralization of the market for legal services should be pursued in the course of the pro-
cess of the adoption of the Draft BiH Framework Law on Free Legal Aid, but also in
relation to already existing laws. To that end, the advocacy efforts should be planned
with NGO service providers to push for the inclusion of NGOs into the public free le-
gal system and by redefining the conditions for the receipt of free legal aid by PWD,
Roma and women. This would lead to the creation of a more efficient legal aid system,
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that is utilizing the network of very experienced NGO legal service providers and that
is more responsive to the specific needs of PWD, Roma and women. This kind of inte-
rvention would support the continuation of free legal counseling, advice and legal
representation of these groups by NGO providers.

To introduce measures that would stimulate quality of legal aid, especially legal re-
presentation services available to PWD, Roma and women by all legal aid providers.
To take efforts to review and adequately change the laws on court fees in order to
meet specific needs of vulnerable groups, specifically PWD, Roma and women to
enhance their access to justice, taking into account that these group are often
exposed to low income and poverty. It is especially necessary to amend these la-
ws in a way to abolish provisions conditioning submission of law suits by paying
the court fee in advance (this is a clear violation of fair trial standards, Article 6,
para.1 of ECHR).

g) Toimprove access to courts and competent administrative bodies

In cooperation with judicial training centers and relevant human rights/legal service
providers NGOs, raise awareness of judges, prosecutors and court associates on spe-
cial needs of PWD, Roma and women through specifically designed training modu-
les on particular laws that could provide for the effective protection of these groups,
such as the Anti-Discrimination Law, in particular on issues involving different forms
of discrimination:

Develop in cooperation with judicial training centers specific training modules on
international human rights instruments related to these groups (UN Convention on
the Rights of Persons with Disabilities and the Optional Protocol thereto, Conventi-
on on Elimination of all Forms of Racial Discrimination, Framework Convention on
the Rights of National Minorities, and other relevant international instruments);
Develop with gender institutional mechanisms and community-based women
organizations broader awareness-raising campaigns and training on different fo-
rms of gender based violence for law enforcement personnel, judges, lawyers and
social workers who are in direct contact with the victims as well as for the public at
large and in particular with younger generation - students in high schools and uni-
versities;

Develop or amend specific court rules regulating the implementation of the legal
obligation to urgently deal with cases claiming discrimination in cooperation with
HJCP;

Develop a program with the HJCP and/or relevant ministries of justice to explore the
ways and measures to reduce costs of the proceedings and to ensure free legal aid
to PWD, Roma and women whenever necessary for the effective protection of their
rights.

In cooperation with relevant international and domestic partners develop programs
for the improved enforcement of judgments particularly in relation to child support
issues, implementation of court orders addressing established discrimination, imple-
mentation of restraining orders etc. This would be one of the ways to treat the cause
of the problem and work on the prevention of discrimination and better enforceme-
nt of access to justice for PWD, Roma and women.

To work on the improvement of the administrative proceedings, especially at the lo-
cal government level (municipalities) in order to meet the needs of the PWD, Roma
and women. Since administrative bodies of the governments are in most cases in cha-
rge of the proceedings directly related to the observance of the most often violated
rights of PWD, Roma and women (right to legal identification, different right related
to social welfare, healthcare, etc.), there is a strong need for awareness raising and
sensitization of public servants in relevant administrative bodies on specific needs
and rights protection of PWD, Roma and women. Finally it would be good to enable
better access to those services by ensuring adequate level of information in contact



with administrative bodies (thought provision of samples and brochures at the info-
rmation desk etc).

® In cooperation and partnership with relevant governmental authorities and civil so-
ciety, to work on the improvement of human and financial resources of centers for
social welfare and develop programs to sensitize end further educate social workers
on specific needs and protection of rights of PWD, Roma and women.

h) Community based interventions

In order to ensure better observance of rights and justice by the PWD, Roma and women at
the grass-root level, design specific interventions focusing on the accessibility to judicial and
other service oriented institutions, availability of adequate legal information and advice, and
finally legal representation. Then impact of such interventions would be high and easily me-
asured. Civil society would be an important partner and potential facilitator of such local co-
mmunity interventions whereas responsible institutions would be targeted as the secondary
beneficiary group. Finally there is an obvious need to reiterate what has been said in the re-
commendation on legal literacy and access to information (recommendation d. to improve
legal literacy and access to information, paragraph two) about the necessity to engage pa-
ralegals at the community level. This service could bridge an obvious need at the grassroots
level where the demand of vulnerable groups is high and professional assistance especially
free of charge is difficult to find.
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