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A. INTRODUCTION 

One of the main goals of Vietnam’s national strategy for strenthening the rule of law is to 
improve its justice system. The Vietnamese government made this clear by accepting the 
Universal Periodic Review third cycle recommendations. These recommendations call for 
“...strengthen[ing] the rule of law, including further development of the criminal justice system 
taking into account the human rights of suspects and inmates and the promotion of impartial and 
transparent administration of criminal justice.” Given the lead role in pursuing the 
recommendations, Vietnam’s Supreme People’s Court (SPC) is gathering information on 
international best practices related to three criminal justice mechanisms: 1) criminal jury trials 
(or lay judge participation); 2) plea bargaining; and 3) mediation (restorative justice). This 
research study is part of that effort.  

Because terms describing a legal process in one legal system may not precisely describe 
a similar yet different process in another system, there needs to be a clear definition of terms at 
the outset. The three justice mechanisms analyzed in this paper are described as follows:  

Jury trial. All the systems reviewed in this paper include the use of lay people to determine 
the guilt of an accused. This is either in the form of a jury trial where a group of citizens exercise 
the exclusive role of determining guilt or in the form of lay judges who perform this task as part 
of a panel which includes professional judges. This paper reviews both jury and mixed tribunal, 
sometimes called “hybrid”, lay judge systems.  

Plea bargain. Plea bargain is a term used in the United States to describe an admission of 
guilt in return for, or in hope of, a shorter sentence or alternative disposition. It is a form of 
consensual resolution. All of the systems discussed in this paper have developed consensual 
resolution mechanisms that share similarities with plea bargaining in the United States but also 
differ in some regards.  

Restorative justice can generally be described as a theory of justice that emphasizes 
repairing the harm caused by criminal behavior. It uses cooperative processes that allow willing 
stakeholders to meet, although other approaches are available. These processes might include 
mediation, victim-offender dialogue, and meetings between all affected parties. It can take place 
inside or outside the formal justice process.  

Researching three entirely different criminal justice mechanisms and explaining how they 
function (or do not function) in different countries and different legal systems is a monumental 
task. Primary source material is written in different languages. Secondary sources in some cases, 
are difficult to find. Given limited time and resources, producing a comprehensive comparative 
study passing the highest test of scholastic rigor was not possible. Nevertheless, a review of 
mostly on-line, English language sources does provide a basic understanding of how various 
national legal systems have (or have not) integrated the mechanisms into their criminal justice 
processes. These sources also reveal some of the strengths and weaknesses of the mechanisms. 
They should provide insight into whether the mechanisms should be employed in Vietnam, and 
if so, in what form. The paper is highly footnoted to identify source material and encourage 
further research.  
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Since all three mechanisms are generally believed to have originated from the common 
law adversarial system, the United States is used as a touchstone, or place to begin the 
comparative analysis in each case. Since Germany is the model upon which most inquisitorial 
systems are built, it is explored next in order. Russia and China are current or former socialist 
legal systems and share many similarities with Vietnam, so analysis of their systems could be 
most relevant to Vietnamese legal reform efforts. Japan, another Asian country, originally civil 
law inquisitorial but now operating a type of hybrid system, may provide unique approaches for 
possible adaptation.   

B. INTERNATIONAL COMPARATIVE ANALYSIS 

I. Comparative Analysis of Jury Trials and Lay Judge Systems 
Internationally, lay people take part in criminal trial decision-making in the form of juries 

or in the form of mixed panels made up of both professional judges and lay judges or “assessors”. 
The jury trial is more closely associated with common law systems which use adversarial 
procedure, the mixed tribunal including lay judges with civil law, inquisitorial systems.  

A jury trial is a legal process in which the guilt or liability of a party is determined by a 
group of citizens selected from the local population. The main difference between jurors and 
mixed panels which include lay judges is that jurors have the exclusive role of assessing the facts 
and determining the question of guilt while lay judges share this role with one or more 
professional judge on a panel.  

Lay participation reflects different legislative goals in different political systems. In the 
United States, juries are seen as part of the system of checks and balances that prevent 
government overreach. Lay judges in Germany are seen as guarantors of transparency and 
credibility of the legal process. Two justifications given for lay judges in China are that they serve 
to combat corruption, and they improve the quality of the decision-making process.   

There has been a movement among civil law systems over the last 25 years to expand 
citizen participation in criminal court decision-making by introducing jury trials in some systems 
or expanding the role of lay judges in other systems.1 This includes socialist legal systems.  

1. Common Law System Practice (as a starting point for comparison) 
The exact origin of trial by jury in common law systems has been much debated.2 Both 

ancient Greece and ancient Rome allowed private parties to sit as judges in certain types of cases. 
In English law, the jury may have had its origins in the Anglo-Saxon courts, where a person who 
was accused of a crime was permitted to have a number of friends to swear to their honesty. The 
earliest English juries were “self-informing” — they were expected to come to trial with 
knowledge of the matter in dispute. Over the years, in a number of celebrated cases, English 

 
1 Juries, Lay Judges, and Mixed Courts, A Global Perspective, ASCL Studies in Comparative Law, edited by 

Sanja Kutnjak Ivkovic, Shari Seidman Diamond, Valerie P. Hans, and Nancy S. Marder, Cambridge University Press 
(2021) at 3. 

2 K.A Cullinane, Trial by Jury-A Comparative Glance, Speech delivered at Pan Europe Pacific Legal 
Conference, Italy, March 24-31, 2008, at 3: https://archive.sclqld.org.au/judgepub/2008/cullinane0308.pdf. 
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juries protected the rights of defendants against the power of the state, and they began to be 
seen as a check against government power.3   

The jury system came to the English colonies with the first settlers. The colonists came to 
believe both the right to a jury trial and the performance of juror service as necessary to preserve 
individual freedom. 

In modern times, the United States’ jury system is probably the system most familiar to 
the worldwide public, both because of the United States ’ international influence and because of 
the (often distorted) depiction of American jury trials in movies and television shows. In the 
United States, the right to a jury trial is guaranteed by the Constitution. The Sixth Amendment to 
the Constitution says that “in all criminal prosecution, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury…”. The Seventh Amendment extended the right of 
trial by jury to civil suits. In 1868, these guarantees were made applicable to state courts by the 
Fourteenth Amendment (the U.S., being a federal system, has separate federal and state legal 
systems). 

For serious offenses, a United States jury is composed of 12 citizens, and they must vote 
unanimously to find a defendant guilty. For less serious offenses, different jurisdictions allow for 
juries as small as six members. In a United States criminal trial, the jury determines the facts and 
delivers the verdict. A single judge presides and decides matters of law and usually, punishment. 
The six main phases of a criminal jury trial in the United States are: jury selection, opening 
statements, witness testimony and cross-examination, closing arguments, jury instruction, jury 
deliberation and verdict. 

There are of course differences in how juries operate in the United Kingdom and its 
former colonies such as the United States but these differences can be described as slight when 
compared to the many similarities. For example, in the United Kingdom, courts select jurors at 
random and the parties have little opportunity to ask them questions before they are put on a 
jury, while in the United States, the parties usually have some ability to question potential jurors 
and exclude those whom they believe could be biased against their side.    

The jury system is said to have the following advantages: 1) it introduces community 
values into a country’s justice system (according to Lord Denning, a famous British jurist, “Twelve 
persons selected at random are likely to be a cross-section of the people as a whole and thus 
represent the views of the common man.”); 2) it serves as a check on governmental power; 3) it 
builds trust in legal institutions; and 4) it provides greater transparency and increases the 
likelihood that society will better understand and accept the verdict regardless of how the case 
is ultimately decided.  

The jury system is said to have the following disadvantages: 1) it is too expensive and time 
consuming; 2) jurors are not trained in legal matters and are inexperienced in the criminal justice 

 
3 Law and the Courts, Volume III: Juries. American Bar Association (ABA), 3-6: 

https://www.americanbar.org/content/dam/aba/administrative/public_education/publication_documents/LawCo
urts_intro_roots_of_jury_system.pdf 
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system so can reach the wrong conclusions; 3) the juror selection process often results in the 
formation of juries in which minority groups are underrepresented.   

2. Germany (Lay judge system) 
Trial by jury arrived in parts of what is now Germany through the influence of the 

Napoleonic Codes modified by French interpretations. However, jury trials were permanently 
abolished in 1924 during the Weimar Republic and in today’s Germany, rather than juries, some 
courts have lay judges who sit with the professional judges and decide certain criminal matters 
jointly with them.  

Jurisdiction and Composition 

Minor criminal cases are tried by one career judge, and other matters are tried by a court 
consisting of one career judge and two lay judges, called assessors.4 In certain very serious 
matters, for example, cases involving the death of the victim, the court consists of three career 
judges and two lay assessors.5  

 The Role of Lay Assessors 
Lay participation affects only the public and oral trial, which is supposed to be the basis 

of any conviction. Lay assessors have no right to inspect the dossier. Their only source of 
information is the evidence given at the hearing. The taking of evidence is of an inquisitorial 
nature; the court is obliged to ascertain the truth and must collect all the evidence necessary to 
this end on its own motion.  The presiding judge, who is always a professional,6 conducts the 
trial.7 By doing so, the judge calls the witnesses and experts, examines them and decides what 
other sources of evidence ought to be introduced in the trial. The judge’s professional and lay 
colleagues, as well as all other participants (such as prosecutor, defendant, defense counsel, 
secondary accuser and attorney), are allowed to address the witnesses and experts with 
additional questions.  

The court´s duty to ascertain the truth on its own initiative requires the professional 
judges to thoroughly study the investigative file before the trial. Lay assessors, however, are not 
allowed to look at the file for fear they will “pre-judge” the case,8 although recently, some courts 
have allowed lay judges access to certain documents in the investigative dossier in order to have 
them understand the proceedings better. 

 
4 German Courts Constitution Act (GVG) § 29.  
5 GVG § 74.  
6 German Judiciary Act (DriG) § 28 para 2. 
7 German Code of Criminal Procedure (StPO) § 238 para 1. 
8 Walter Perron, Lay Participation in Germany, Dans Revue internationale de droit pénal 2001/1-2 (Vol. 

72), pages 181 à 195, at para 8. https://www.cairn.info/revue-internationale-de-droit-penal-2001-1-page-181.htm.  
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The entire court, professional and lay assessors, and not just the presiding judge, decides 
all important procedural issues during the trial.9 Throughout the entire decision-making process 
lay judges have the same rights as their professional colleagues. Only a simple majority is 
necessary to decide procedural issues, and lay judges cannot be outvoted by their professional 
colleagues.10 This is even more true for rulings on the verdict and sentence, where a two-thirds 
majority is required.11 Lay judges, therefore, can prevent any ruling to the defendant´s 
disadvantage (or advantage for that matter). This makes the lay judge’s position in the criminal 
justice system seem strong. In reality, lay judge influence is not so strong, since no decision is 
made without a preceding discussion with their professional counterparts, and lay judges give 
great deference to the professional judges’ opinions.12 

Lay Assessors 

Lay assessors are chosen through a process of proposal and selection which is dominated 
by local parliaments and local authorities.13 These entities create a list of potential lay assessors, 
made up of twice the number of lay judges actually needed.14 Then, a board made up of one 
professional judge, one administrative officer and ten confidants designated by the public 
administration, select the lay judges from the list.15  Lay judges are appointed to the various 
courts by random selection for a period of 12 days.16 There are a number of restrictions put on 
who can be a lay judge: they must be between 20 and 70 years old, they cannot have a criminal 
record, they cannot be part of certain occupational groups such as police, prosecutors, or 
lawyers.17  

Lay assessors are chosen just before trial, so the defendant, defense counsel, the 
prosecutor and the other participants cannot influence their selection. The participants can file 
a motion alleging bias whether the judge is professional or lay. Lay assessors are elected for a 
term of four years; within that period they are in session twelve days every year. They can be re-

 
9 StPO §§ 238 para. 2, 244 para. 6  

10 Except for serious offenses tried before the "Landgerichte", where the court [Große Strafkammer]  
consists of three professional and two lay judges, § 76 paras. 1 and 2 GVG. 

11 StPO § 263 
12 Perron at para 9.   

13 Sefan Machura and Christoph Rennig, In the Name of the People: Lay Assessors in Germany, printed in Juries, 
Lay Judges, and Mixed Courts, A Global Perspective, ASCL Studies in Comparative Law, edited by Sanja Kutnjak 
Ivkovic, Shari Seidman Diamond, Valerie P. Hans, and Nancy S. Marder, Cambridge University Press, 2021, at 160. 

14 GVG § 36  
15 GVG § 40  
16 GVG § 45  
17 GVG § 33 
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elected for a second term.  Assessor is an honorary position although assessors do receive per 
hour compensation for the loss of earnings and transportation.18  

Deliberations 

Deliberations are chaired by a presiding professional judge. In the event of disagreement, 
the entire court votes to resolve the disagreement.19 Both the deliberation and vote are secret. 
The lay assessors vote first, followed by the professional judges. The deliberation and vote are 
both strictly confidential.20   

The lay assessors have an equal role in the vote.21 If they ignore the law and prevent the 
majority from reaching a lawful judgment, the professional judges have no remedy. In such a 
case, the professional judges must clearly set out the error in the written opinion, so the 
prosecutor, defense counsel or secondary accuser can successfully appeal the judgment. 

The Judgment 

The court orally announces and gives reasons for its judgment. Then, the professional 
judges put it in writing. This written version sets out detailed reasons for the judgment that are 
open to scrutiny by the appellate courts. The trial courts must set out in detail the essential 
evidence taken, the crucial aspects of its evaluation and the reasons for the sentence.  

Effectiveness of Lay Participation 

There are few empirical studies of the effectiveness of lay participation but the studies 
that do exist point to the limited influence of lay judges in the German criminal trial. Professional 
and lay judges do not often disagree and the few disagreements they do have usually relate to 
the sentence rather than the question of guilt. If an agreement cannot be reached, it is usually 
the professional judges who assert themselves against their lay colleagues. It is generally 
believed, however, that lay judges do influence judicial decisions to a certain extent.22  

Criticisms/Observations 

Some critics think that lay assessors should be able study the investigative dossiers.23  
Others think that knowledge of these files would hinder an unbiased evaluation of all evidence 
that came out in open court. Those holding this view think the risk of prejudice is higher with 
non-professional than with exclusively professional judges. They believe that preventing 
examination of the files would safeguard the principles of orality and immediacy. Those who 

 
18 See the Act of Compensation for Judicial Lay Participation (Bundesgesetzblatt [BGBl.] I 1969, p. 1753 

last changed by the "Kostengesetz" that became effective on the 24th of June 1994, BGBl. I 1994, p. 1325) 
19 GVG §194  
20 DriG §§ 43, 45 para. 1  
21 DRiG § 45 para. 1, GVG §§ 30 para 1.  
22 Perron at para 33. 
23 Perron at para 37. 
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favor giving lay assessors access, see that the risk of biased judgments is just as high with 
professional judges and that there are no objective reasons for the distinction.24 

Some criticize the fact that lay assessors are excluded from writing the reasons for 
judgment, considering that these are the basis of any appeal. Thus, the professional judges – 
even when outvoted by lay assessors - can frame the written arguments in such a manner that 
the appellate court must reverse the judgment and order a new trial. This considerably 
diminishes lay influence on the criminal trial.25  Because of this imbalance of power on the mixed 
panels, some critics see the lay assessors as puppets controlled by the professional judges and 
argue for the establishment of a more common law-style jury mechanism.26  

3. Russia (Jury System) 
Alexander II introduced the jury trial to Russia in 1864 but Lenin and the Bolsheviks 

abolished it in 1917.27 Russia reintroduced the jury trial in 1993 in nine of its regions and 
territories, and between 2001 and 2009, it extended the jury to the entire country. The main 
purpose of re-introducing jury trials in Russia was to legitimize judicial power in the eyes of 
citizens, there being a strong historical distrust of courts and justice officials.28  

In 2001, Russia adopted a Code of Criminal Procedure which contained a chapter on jury 
trials. Since that time, Parliament passed laws which have worked both to limit and to expand 
the use of jury trials. In 2008 for example, juries were excluded from hearing nine categories of 
political offense including terrorist acts, hostage-taking, mass riots, high treason, espionage, 
armed rebellion and sabotage. In 2016, a new set of amendments expanded juries to lower trial 
or district (raionnye) courts and garrison military courts but at the same time reduced the size of 
the jury and restricted the role of the parties in jury panel selection.29 The size of regional superior 
court juries was reduced from 12 to 8, and district court juries were set at 6.30 

In Russia, a juror must be 25 years old, legally competent, and without a criminal record.  

A Russian jury hears the evidence and decides questions of fact. They also have the power 
to determine if a guilty defendant deserves “leniency”. If it decides that the defendant deserves 
leniency, the judge cannot impose a sentence of more than two-thirds the maximum punishment 
allowed by law. The presiding professional judge decides questions of law. They must return 

 
24 Perron at para 38. 
25 Perron at para 39.  
26 Arnd Koch, C.J.A. Mittermaier and the 19th Century Debate About Juries and Mixed Courts, in Revue 

International de Droit Penal 2001/1-2 (Vol. 72) 347-353, at para 16-17; https://www.cairn.info/revue-
internationale-de-droit-penal-2001-1-page-347.htm.  

27 Nikolai Kovalev and Sergei Nasonov, The Russian Jury Trial: An Ongoing Legal and Political Experiment, 
in Juries, Judges and Mixed Courts: A Global Perspective (2021), at 239.  

28 Kovalev and Nasonov at 237.  
29 Kovalev and Nasonov at 253. 
30 Ibid. 
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unanimous verdicts during the first three hours of deliberation, but may return majority verdicts 
after that, with 6 jurors being enough to acquit. The verdict is binding on the court.31 

Reporting indicates that Russian juries acquit defendants much more often than panels 
made up of only professional judges.32 Prosecutors and law enforcement officials are said to be 
unhappy with the number of not guilty verdicts.33 

Some commentators believe that the ability of the jury to reflect the viewpoint of the 
ordinary citizen was weakened when juries were excluded from hearing cases that could involve 
types of political dissent.34 Another criticism is that because there is not equality between the 
parties – the ability of defense attorneys to select jurors and present evidence to the jury has 
been limited or curtailed - they are unable to properly defend their clients in trial.35 There have 
also been claims that the judiciary has manipulated jury lists to create jury pools more favorable 
to the government.36 

4. China (Lay judge system) 
In China, the idea of lay judges dates back to the late Qing dynasty. More recently, lay 

judges became an aspect of the legal system of the People’s Republic of China under the influence 
of the socialist law of the former Soviet Union. The introduction of non-professional judges in 
China, referred to as people’s assessors, is said to be intended to create greater transparency and 
thereby combat corruption and improve the quality of the decision-making process.37 Additional 
objectives include educating citizens about the law and creating greater trust in the judiciary and 
the legal system. 

The lay judge system does not have a constitutional basis. It exists through 
implementation of the People’s Assessors Law, the Organic Law of the People’s Courts, the 
Supreme People’s Court’s Interpretations of the People’s Assessors Law, and other legislation 
organizing the courts and their procedures. In April 2018, China enacted a new People’s Assessors 
Law as part of an attempt to reform the institution of lay judges.38 The new law prescribed in 

 
31 Nina Dudko, Mariya Neymark, and Evginy Petuchov, Trial Jury in Russian Federation and the Republic of 

Kazakhstan: comparative legal analysis, Religacion, Vol. 4 No. 18 (2019) at 93; 
https://revista.religacion.com/index.php/religacion/article/view/403/381.   

32 Konstantin Skoblik, Strategies of Preventing Juries from Acquitting at the District Court Level: Jury 
Reform in Russia and Luhman’s System Theory, English language abstract, Laboratorium, Vol. 13, No. 2 (2021). 
https://www.soclabo.org/index.php/laboratorium/article/view/1041 

33 Ekaterina Mishina, Trial by Jury in Russia: Revival and Survival, Institute of Modern Russia, 25 January 
2012; https://imrussia.org/en/rule-of-law/186-trial-by-jury-in-russia-revival-and-survival.  

34 Kovalev and Nasonov at 238. 
35 Kovalev and Nasonov at 238. 
36 Kovalev and Nasonov at 238. 
37 Knut Benjamin Pißler, Lay Judges in China Under the New People’s Assessors Law: The Shaping of a 

Legal Institution, Tsinghua China Law Review 12 (2020), 235–257, at 236. 
38 Renmin Peishenyuan Fa (人民陪审员法) [People’s Assessors Law] (promulgated by the Standing Comm. 

Nat’l People’s Cong., Apr. 27, 2018, effective Apr. 27, 2018) 2018(3) STANDING COMM. NAT’L PEOPLE’S CONG. 
GAZ. 378. 
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detail the qualifications required of people’s assessors and established an appointment process 
aiming to ensure these lay judges better reflect the makeup of the overall population.  

Jurisdiction and Composition 

It is important to note there are no separate civil, criminal and administrative courts in 
China. Rather, the People’s Courts are responsible for administering justice in civil, administrative 
and criminal matters. This means lay judges can sit on criminal, civil and administrative cases.  

A large panel composed of three judges and four people’s assessors is formed when a 
case has a “serious impact on society” Such an impact is presumed in criminal proceedings if a 
sentence of more than ten years’ imprisonment, life imprisonment or the death penalty is a 
possible outcome.39 Defendants in criminal proceedings, plaintiffs in administrative proceedings 
and parties to civil disputes may request their cases be conducted with the participation of 
people’s assessors in the first instance.40 The criteria according to which the court decides 
whether to accept or reject such a request, however, have not been specified. 

The precise number of judges and people’s assessors on a collegial panel is set forth only 
for criminal proceedings: in such cases, collegial panels are in the first instance composed of three 
members at the basic-level and intermediate people’s courts, and three to seven members at the 
high people’s courts and the Supreme People’s Court (SPC).41 The composition of the three-
member collegial panels is not explicitly defined, so it seems possible that such a panel could be 
made up not only of one judge and two people’s assessors, but also of two judges and one 
people’s assessor. The large panels with seven members are (always) made up of three judges 
and four people’s assessors.42 

If people’s assessors are members of a panel, they must be chosen from the list of 
people’s assessors “through a random drawing”.43 This drawing from the basic-level people’s 
court’s list of people’s assessors also takes place if people’s assessors are to be chosen for panels 
at the intermediate or high people’s courts. The term of office of people’s assessors is five years, 
generally cannot be extended, and may not be extended to exceed a total period of two terms in 
office.44  

The People’s Assessor Law requires people’s courts to limit the number of cases per year 
in which a people’s assessor can participate. The SPC Assessors Interpretation sets the maximum 

 
39 People’s Assessors Law, art. 16 (1).  
40 SPC Assessors Interpretation, art. 2 (Chinainfo) and Guanyu Wanshan Renmin Peishenyuan Zhidu de 

Jueding (关于完善人民陪审员制度的决定) [Decision on Improving the System of People’s Assessors] 
(promulgated by St. Council, Aug. 28, 2004, effective May 1, 2005, repealed Apr. 27, 2018) art. 2, para 2 
(Chinalawinfo) (which provided for such a request for the participation of people’s assessors). 106 SPC Assessors 
Interpretation, art. 2. 107. 

41 Criminal Procedure Law, art. 178, para. 1 & 2. 
42 Pißler at 246. 
43 Chinese: “随机抽选”. SPC Assessors Interpretation, art. 14. 
44 People’s Assessors Law, art. 13; Appointment Measures, art. 24, sentence 2; People’s Assessors 

Decision, cf. art. 9.  
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limit at 30 cases per year.45 This limitation serves to distribute the participation of all people’s 
assessors from the list in decision-making by panels more evenly, in order to counter the 
phenomenon of “professional people’s assessors”.  

The Role of Lay Judges  

The Organic Law of the People’s Courts presumes (in keeping with the Soviet system of 
people’s assessors) that judges and people’s assessors have equal rights. In practice, this state of 
equality is unlikely, as judges typically have better knowledge of the law and can also better 
inform themselves about the facts of the dispute through their access to files. 

Like judges, people’s assessors are responsible for ascertaining the facts of the case and 
applying the law. Whereas people’s assessors on three-person panels (made up of one judge and 
two people’s assessors or two judges and one people’s assessor) have the right to vote both on 
factual and legal questions,46 people’s assessors on seven-person panels (of three judges and 
four people’s assessors) only have the right to vote on factual questions; on legal questions, they 
are only permitted to express their opinions.47  

Because the process is inquisitorial in nature, lay assessors have the same right to 
question witnesses as professional judges. Studies have indicated, however, that lay assessors 
are far less active asking questions than professional judges.48 

Background of Lay Judges 

The minimum age for people’s assessors is 28. They must have completed upper 
secondary school. There are a number of exclusions including: having a criminal conviction, 
having a certain type of profession (for example policeman), and a general, vague exclusion based 
on “incompatibility” under which no person may serve as a people’s assessor who is unsuited for 
other, unspecified reasons.49 

The process of appointing assessors depends on whether the selection of candidates is 
initiated through an application from, or a recommendation made on behalf of a candidate or is 
carried out exclusively by the state through lottery. If the selection is carried out exclusively by 
the state, the judicial authorities working with the public security authorities will select people 
(who have reached the age of 28) randomly from the list of local permanent residents of the 
administrative district in question. Those candidates deemed qualified are included on a list of 
people’s assessor candidates. The president of the basic-level people’s court ultimately presents 

 
45 SPC Assessors Interpretation, art.17. The provision, which is directed to intermediate and basic people’s 

courts only, also requires reporting the upper limit of cases determined “rationally” by the individual courts “in 
light of actual circumstances of the court” to the high people’s courts. 

46 People’s Assessors Law, art. 21. 
47 People’s Assessors Law, art. 22 and SPC Assessors Interpretation, art. 13, para. 2. 
48 Kevin Xu, Comparison of Jury system in the US and in China, A thesis submitted to the Bucerius/WHU 

Master of Law and Business Program 2011, at 26. http://www.gbv.de/dms/buls/668450339.pdf 
49 Pißler at 241-243. 
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the list of these proposed people to the Standing Committee of the People’s Congress for 
approval.50 

Criticisms/Observations 

While it is perhaps too soon to judge whether the 2018 amendments will bring about the 
policy goals intended, observers believe that some of the shortcomings of the pre-existing lay 
assessor system may well continue in the amended system. One of these shortcomings was the 
lack of meaningful participation by the lay assessors. Surveys done of different Chinese courts 
showed that lay assessors barely participated in the hearing process. One survey showed that 
98% of lay assessors did not raise any questions during hearings and 70% did not have verbal 
communications with the professional judges on the panel.51 Other studies indicated that at least 
in some courtrooms, lay assessor participation in the deliberation process was practically 
nonexistent and lay assessors signed off on the “deliberation minutes” after decisions had 
already been made by the professional judges.52 In the eyes of some observers at least, the lay 
judges role seemed to be limited to attending some hearings, signing the minutes, and claiming 
an honorarium.53 A common opinion expressed by scholars studying the Chinese criminal justice 
system is that lay assessors play a role of mere window-dressing.54 

5. Japan (Mixed Tribunal) 
Japan has experimented with a variety of criminal trial systems that include lay personnel 

over the years.55 Since 2009, they have used a mixed tribunal called Saiban’in in some types of 
criminal cases. The tribunal employs a collegial panel of professional and lay judges to render a 
verdict on guilt and decide penalty. 

The legislature’s intent in creating the tribunal was to promote the public’s understanding 
of the judicial system and thereby, increase confidence in the system.56 

The Saiban’in is used at the district court level in serious criminal cases - cases punishable 
by death, imprisonment for an indefinite period, or imprisonment with hard labor.57 The Act 
Concerning Participation of Lay Assessors in Criminal Trials (“Lay Assessor Act”) creates a tribunal 
made up of six randomly selected citizens and three professional judges. The three professional 

 
50 Pißler at 243-246 provides step-by-step description of the selection process.  
51 Lay Participation in the Chinese Courts, RCCL Policy Brief Series: No. 1 of 2017 (January 2017), Centre 

for Chinese & Comparative Law (RCCL) School of Law City University of Hong Kong, at 4. 
https://www.cityu.edu.hk/slw/lib/doc/RCCL/RCCL_Policy_Brief-No_1_of_2017.pdf  

52 Centre for Chinese & Comparative Law above at 3. 
53 Centre for Chinese & Comparative Law above at 3. 
54 Pißler at 257. Also Centre for Chinese & Comparative Law above. Also Xin He, Double Whammy: Lay 

Assessors in Chinese Courts, Law & Society Review, Vol. 50, No. 3 (September 2016). 
55 Dimitri Vanoverbeke and Hiroshi Fukurai, Lay Participation in the Criminal Trial in Japan: A Decade of 

Activity and Its Sociopolitical Consequences, in Lay Judges, and Mixed Courts, A Global Perspective, ASCL Studies in 
Comparative Law, edited by Sanja Kutnjak Ivkovic, Shari Seidman Diamond, Valerie P. Hans, and Nancy S. Marder, 
Cambridge University Press (2021). 

56 Vanoverbeke and Fukurai at 69. 
57 Vanoverbeke and Fukurai at 70.  



12 
 

judges select the lay judges in the presence of the prosecutor and defense counsel. The process 
is open to the public.58 Lay assessors come from the general population selected by lottery off 
the voter rolls.59 Most legal professionals are excluded from service, but otherwise reasons to 
avoid duty are limited.60 

It is the duty of the presiding judge to inform the lay judges about the relevant law and 
procedures related to the trial.61 Decisions of the court are made by a “modified simple majority” 
requiring at least one judge and one lay person to consent to the conviction or sentence.62  

Studies done after ten years of Saiban’in operation have shown that conviction rates are 
surprisingly high at 99%.63 Although concerned about the implications of such a high conviction 
rate, some observers believe that the introduction of the Saiban’in has been a success,64 and 
others see that citizen participation in the Saiban’in is encouraging a higher level of civic 
engagement and understanding of the Japanese justice system.65  

This is a simple schematic of the Saiban’in process exhibited on the Japanese Ministry of 
Justice’s website:66  

 
58 Act Concerning Participation of Lay Assessors in Criminal Trials (“Lay Assessor Act”) Art. 37.1  
59 Lay Assessor Act Art. 13. 
60 Lay Assessor Act Art. 14-18. 
61 Lay Assessor Act Art. 66.3. 
62 Kent Anderson and Emma Saint, Japan’s Quasi-jury (Saiban’in) Law: An Annotated Translation of the Act 

Concerning Participation of Lay Assessors in Criminal Trials, Asian-Pacific Law & Policy Journal; Vol. 6, Issue 1 
(Winter 2005) at 234 citing Jury Law Art. 67; http://blog.hawaii.edu/aplpj/files/2011/11/APLPJ_06.1_anderson.pdf  

63 Vanoverbeke and Fukurai at 82. 
64 Antoinette Plogstedt, Citizen Judges in Japan: A Report Car for the Initial Three Years, Indiana 

International and Comparative Law Review, Vol. 23:3 (2013) at 422.  
65 Vanoverbeke and Fukurai at 83. 
66 https://www.moj.go.jp/ENGLISH/m_hisho06_00010.html  
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6. International Law 
The right to a fair trial is one of the pillars of international law. This right is enshrined in 

the Universal Declaration of Human Rights, Article 10 which states that:  

"Everyone is entitled in full equality to a fair and public hearing by an independent and 
impartial tribunal, in the determination of his rights and obligations and of any criminal charge 
against him."  

The right to a fair trial is defined in more detail in the International Covenant on Civil and 
Political Rights (ICCPR). The right to a fair trial is protected in Articles 14 and 16 of the ICCPR 
which is binding in international law on those states that are party to it. There is no international 
law requiring a state to provide an accused a jury trial or include lay judges as fact finders.  

II. Plea Bargaining Comparative Analysis 
A plea bargain is an admission of guilt in return for, or in hope of, a shorter sentence or 

alternative disposition.  

While the main rationale for plea bargaining is that it is an efficient way to deal with large 
criminal case loads, plea bargaining can serve multiple purposes. Because a full trial takes 
substantial judicial resources, the consensual resolution of simpler or minor offenses can ensure 
that the right to a speedy trial in more serious cases can be protected. Prosecutors see plea 
bargaining as a way to ensure defendants who they believe have engaged in criminal activity 
receive some punishment, even if the length of sentence is reduced. In cases where witnesses 
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have been traumatized by the underlying criminal activity, a plea bargain allows the victims to 
avoid having to face the people who harmed them in court. In cases where investigative or other 
confidential information is involved, a plea bargain may avoid the need to disclose such 
information during a public trial.  

While plea bargaining is sometimes thought of as an innovation of the United States, 
consensual resolution and abbreviated trial procedures in criminal cases have existed in both 
common law and civil law jurisdictions. In recent years, there has been a marked increase in the 
use of plea bargain mechanisms to resolve cases in legal systems around the world.  

The increase in the plea bargaining is not without critics. Civil law countries hold closer to 
the idea of the search for the material truth, and legal commentators complain that plea bargains 
prevent that truth from being discovered. Some complain the absence of equality of arms during 
the investigative stage makes plea bargaining inherently unfair, while others believe that lack of 
procedural and substantive protections provided the accused during the plea bargain process 
and the overall lack of judicial supervision increase the possibility that the innocent will be 
coerced into pleading guilty to avoid potentially harsher punishment if they go to trial.  

1. Common Law System Practice: The United States (as a starting point for 
comparison) 

In the United States, over 90% of all criminal cases are resolved by plea bargains67 and it 
is fair to say the entire criminal justice system is now designed to encourage plea bargains.  

In United States plea bargaining, the prosecution and defense negotiate an agreement 
between themselves that could include acceptance of a lesser charge or reduction in sentence, 
or both, in exchange for a guilty plea. Judges are not normally involved in these negotiations but 
do have to approve the agreement before it can go forward. Sometimes judges reject the 
agreement, forcing the parties to come up with an agreement more acceptable to the court, or 
take the case to trial.  

While some critics see the plea bargain system in the United States as highly coercive, 
there are potential protections, including increased discovery (evidence indicating guilt or 
innocence) provided to the defense prior to the guilty plea, procedural safeguards to ensure the 
plea is consensual, and judicial control over sentencing.  

2. Germany 
For years, German legal commentators were highly critical of the plea bargain as practiced 

in common law countries. However, in 2009, the German federal legislature added Section 
257(c) to the German Criminal Procedure Code (StPO), allowing plea bargaining. In 2013, the 
German Constitutional Court affirmed its constitutionality.  

 
67 Ram Subramanian, Léon Digard, Melvin Washington II, and Stephanie Sorag, In the Shadows: A Review 

of the Research on Plea Bargaining, September 2020, Vera Institute of Justice.  
https://www.vera.org/downloads/publications/in-the-shadows-plea-bargaining.pdf  
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More than 50% of German criminal cases are now resolved by plea negotiation.68 It has 
been claimed that in today’s Germany “the criminal procedure cannot be imagined without the 
phenomenon of informal agreements”.69  

The 2009 law expressly authorizes “discussions” about a case “with a view toward 
expediting the proceedings”. Under the law, judges can reach an “understanding” with the 
parties about the outcome of the case.70 The law requires a confession be made part of the 
understanding. The law allows judges not only to initiate negotiations, but also to indicate the 
maximum and minimum sentence they would impose as part of the bargain. At the same time, 
the law limits judges’ bargaining discretion. The judgment is not subject to bargaining, thus 
prohibiting what Americans call charge bargaining, i.e., the manipulation of the facts or law of 
the offense the defendant has allegedly committed. In suggesting a sentence range, the court 
must take into account all circumstances of the case as well as general sentencing considerations, 
which means that the sentence proposed must be proportional to the “true” guilt of the 
defendant.71 Under the code, judges are explicitly obliged to independently search for the truth.72 
Judges may not simply rely on the facts presented by the parties, including the defendant’s 
confession, but must independently assemble a sufficient factual basis for the judgment.73 

A difference between plea bargaining in the United States and Germany, at least in 
theory, is that in Germany it is the court, not the prosecution, who leads the plea bargain process. 
The negotiations are supposed to occur mainly between judges and defendants. Art. 257(c) of 
the German Criminal Procedure Code provides that “[i]n suitable cases, the court may reach an 
agreement with the parties on the further course and outcome of the proceedings…”. In practice 
however, the court may be playing less of a leading role in negotiations and resolution than the 
statute suggests.74 

3. Russia  
In 2001, Russia adopted a new Criminal Procedure Code. With the changes therein, Russia 

embraced a practice closely resembling the plea bargain policies adopted in Italy’s 1988 criminal 
procedure reforms and used in many common-law countries.75 In Russia, the plea bargain is 

 
68 Thomas Weigend and Jenia Iontcheva Turner, The Constitutionality of Negotiated Plea Bargains, 

German Law Journal, March 6, 2019. Published online by Cambridge University Press:  
https://www.cambridge.org/core/journals/german-law-journal/article/constitutionality-of-negotiated-criminal-
judgments-in-germany/083733A4AC626DC7F5391E9C94956971 

69 Regina E. Rauxloh, Formalization of Plea Bargaining in Germany: Will the New Legislation Be Able to 
Square the Circle? Fordham International Law Journal Volume 34, Issue 2 2011 Article 5. 
https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=2278&context=ilj. 

70 German Criminal Procedure Code (StPO) Art. 257(c). 
71 StPO Art. 257(c). 
72 StPO Art. 257 (c)(1), Art. 244(2). 
73 Weigand and Turner at 91. 
74 Ibid. 
75 Olga B. Semukhina and K. Michael Reynolds, Plea Bargaining Implementation and Acceptance in 

Modern Russia: A Disconnect Between the Legal Institutions and the Citizen, International Criminal Justice Review, 
September 25, 2009, https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.987.5956&rep=rep1&type=pdf.  
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termed a ‘‘special court order proceeding’’. The procedure did not exist previously in Russian 
criminal law.  

Within 10 years after the introduction of the special court order proceeding, nearly 65% 
of criminal cases were resolved using the special court order process.76  

The special court order procedure allows defendants not to contest charges, in effect 
admitting their guilt and waiving an evidentiary trial review. The defendant, in consultation with 
a lawyer and in their presence, must accept the charges in writing, petition for conviction without 
trial, and waive the right to appeal based on the facts of the case. Opting for the procedure 
normally takes place at the end of a pretrial investigation (when the defendant first sees the 
dossier prepared by the investigator), but the accused has the right to make the choice at a later 
stage, such as during the preliminary hearing or at the start of the trial. Both a procurator (after 
reviewing the file) and the victim must consent to the special procedure. Finally, the judge must 
review the motion, ensure that the defendant understands what he or she is doing, has acted 
voluntarily, and verify that the charges are supported by the evidence in the file. If the judge 
agrees, there will be no trial on the evidence; instead, there will be a short hearing on the 
sentence, with the exclusion of the upper third of the normal sentencing range.  

This special procedure does not by definition involve explicit plea negotiations but 
resembles what could be called “implicit plea bargaining”. Opting for the special procedure and 
agreeing not to contest the charge (the functional equivalents of confessions or guilty pleas) by 
themselves lead to the avoidance of a trial and structural concessions in sentencing. This does 
not preclude deal making in the form of explicit agreements about charges, sentences, or 
sentencing recommendations, but such practices are not inherent to the procedure itself.77 

There are a number of ways in which a special court order proceeding is different from a 
plea bargain in the United States. First, a Russian prosecutor is not allowed to offer a plea for a 
lesser offence unless a new investigation supporting lesser charges has been conducted.78 
Second, special court order proceedings have a limited scope and are only available for crimes 
punishable by 10 years of imprisonment or less.79 Therefore, special court order proceedings in 
Russia are available for all minor and misdemeanor crimes, all negligent crimes, and for some 
felonies. The special court order proceeding is also limited by the age of the defendant. Juvenile 
offenders do not have access to the special court order proceeding. Third, the trial judge’s 
discretion during the special court order proceeding is much broader in Russia than in the United 
States. The Russian trial judge has the option to reject or accept the plea, to rule on a change of 
the criminal charges, remand the case to the prosecutor, or drop the criminal charges.80 Fourth, 
a Russian plea agreement is only possible with the victim’s consent. Victims have the right to 

 
76 Peter H. Solomon, Jr., Plea Bargaining Russian Style, article is based on a presentation made at the 

International Conference “Kak sud’i prinimaiut resheniia: Rossiiskaia sudebnaia sistema v kontekste sotsiologii 
prava,” May 13-14, 2011, at 282. https://demokratizatsiya.pub/archives/20_3_UV4U1383U8830621.pdf  

77 Solomon at 282. 
78 Semukhina and Reynolds at 6.  
79 Ibid. 
80 Semukhina and Reynolds at 7. 
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reject any special court order proceeding. If the victim objects to the plea-bargain proposal, the 
judge is required to conduct a full trial.81 If the special court order proceeding is accepted without 
the consent or knowledge of the victim, the adjudication can be reversed by the appellate court.82  

Legal scholars have expressed skepticism that the Russian special court order proceeding 
provides anything but a faster road to a guilty verdict and sentence. With weak investigation and 
pre-trial evidence gathering indicative of the Russian system, the defense normally has little 
leverage to negotiate.83 The difficulty in receiving a full hearing of the evidence at trial in the 
ordinary case may not present an accused any real choice, since guilt in either case is near 
assured. The public’s continued distrust of the judiciary has made it reluctant to accept the 
practice.84  

4. China 
China introduced plea bargaining or “plea leniency” into its criminal procedure law in 

2018. The process was established not through the creation of a new chapter but through 
operation of different new sections of the criminal procedure law.85 

Some reporters claim that by the first half of 2020, more than 80% of Chinese criminal 
cases were resolved through a plea bargain process.86  

In China, prosecutors take the leading role in plea negotiations. The prosecution decides 
whether the case is suitable for plea bargaining and which type of trial process should be used - 
normal or fast-track.87 Prosecutors are able to discuss the facts and the law with the defense as 
well as recommendations for sentencing, such as mitigated punishment or exemption from 
punishment.88 Chinese prosecutors cannot eliminate charges or change the seriousness of 
charges as part of a plea bargain, they can only reduce penalty.89 Because the prosecution has so 
much authority and defense counsel so little, the plea might be better described as an offer of 
leniency rather than an agreement between equal parties.90 

It is important to note that even if the prosecution has suggested a plea bargain, the case 
must go through a trial process. This is because in the Chinese system, judges are supposed to 

 
81 Russian Code of Criminal Procedure, Article 314, para 4.  
82 Semukhina and Reynolds at 6-7. 
83 Stephen C. Thaman, The Two Faces of Justice in the Post-Soviet Legal Sphere: Adversarial Procedure, 

Jury Trial, Plea Bargaining and the Inquisitorial Legacy, Saint Louis University School of Law Scholarship Commons 
All Faculty Scholarship at 118. https://scholarship.law.slu.edu/cgi/viewcontent.cgi?article=1258&context=faculty 

84 Semukhina and Reynolds at 20.  
85 See Yuguang Lu, Comparative Research of the Plea Leniency System of China, Maurer School of Law: 

Indiana University Digital Repository @ Maurer Law Maurer Theses and Dissertations Student Scholarship 12-2021, 
at 21-28. https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=1103&context=etd 

86 Shi, J. H. (2021). Reconsideration of the Role of Prosecutors in the Chinese Plea-Bargaining System: A 
Comparative Perspective. Chinese Studies, 10, 88-99, at 89. https://doi.org/10.4236/chnstd.2021.102007 

87 Chinese Criminal Procedure Law (CCPL), Art. 172. 
88 CCPL Art. 173 II. 
89 Lu at 39. 
90 Lu at 38. 
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ensure there is an effort to discover the truth and must confirm the reliability of a defendant’s 
confession.91 There are now three types of trial in China: regular, summary, and expedited. 
Expedited trials are the shortest and are only available if there is a plea agreement and the 
sentence will be less than three years.92 Choosing an expedited trial gives defendants the best 
chance for penalty reduction.93 Defendants must give up their right to have a regular trial to 
accept a plea agreement.94 In most cases judges approve the sentencing recommendations of 
the procurators but sometimes they make small adjustments.95 Defendants have a right to appeal 
a plea agreement but studies indicate they are rarely successful in having the agreement 
overturned.96 

While many criminal cases are now handled through plea bargain, it is not clear if this has 
resulted in greater efficiency. This is because as previously mentioned, there must be some sort 
of trial held even if it is an abbreviated version, and because regular trials were very short in 
duration to begin with.97 

One drawback of China’s plea bargain system is that defense lawyers are weak players in 
the system and cannot provide the check to prosecutor power they do in other systems.98 They 
operate with less authority than United States lawyers, and in many cases an accused may have 
no lawyer at all. Moreover, no legal provisions require Chinese prosecutors to show the defense 
the evidence they have obtained before negotiations.99 The defense, therefore, may not know 
what “leverage” they have in any sort of negotiation and thus cannot counterbalance the power 
of the prosecutors or effectively argue for why a client should get a better plea offer.   

5. Japan 
Japan introduced plea bargaining into its criminal justice system by an amendment to its 

Criminal Procedure Code which came into effect in June 2018.100 The new system allows for a 
prosecutor to enter into a formal plea agreement with a defendant (whether natural person or 
corporate entity) to reduce or drop criminal charges or agree to a pre-determined sentence in 
exchange for that defendant providing certain evidence or testimony related to certain types of 
crimes. 

In contrast with plea bargaining in the United States, in Japan plea bargains are only 
available to people (or companies) who provide evidence against other individuals or corporate 
entities and only available in certain types of cases. Admitting one’s own criminal actions does 

 
91 Shi, at 88-99.  
92 CCPL Art. 222 
93 Lu at 33.  
94 Lu at 33.  
95 Lu at 47.  
96 Lu at 37.  
97 Lu at 50. 
98 Shi at section 3.3. 
99 Ibid. 
100 Japan Criminal Procedure Code Article 350-2. 
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not give access to a plea bargain. Only in revealing the wrongdoing of others can an accused have 
his or her charges dropped or reduced.101  

The main goal of the new "agreement system" is to bring highly placed corporate 
wrongdoers and senior gangsters to justice.102 

The Japanese plea bargain system only applies to certain offences described in the Penal 
Code, the Act on Punishment of Organized Crimes and Control of Crime Proceeds, and financial 
crimes such as bid rigging and tax evasion.103  

Some observers are concerned about the risk of innocent people being targeted for 
investigation based on the faulty or dishonest statements of suspects seeking a plea bargain.104 
Proponents have countered that there are safeguards in place to minimize the risk.105 These 
include the compulsory participation of defense counsel in the agreement negotiation process.106 
The new law also includes a procedure which allows the disclosure of the terms of the plea 
bargain in certain circumstances, and criminal sanctions for people who provide false evidence 
or otherwise abuse the agreement system.107  

6. International Criminal Courts 
The practice of plea bargaining has not only spread to civil law jurisdictions but also to 

international criminal courts. The international criminal courts allow sentence negotiations for 
even the most serious crimes, including genocide and crimes against humanity.108 For example, 
under the International Criminal Tribunal for the former Yugoslavia (ICTY) an accused can enter 
a plea agreement expressing his or her admission of guilt to all or certain charges. Such an 
agreement is negotiated between prosecution and the accused; the Trial Chamber is not involved 
in the negotiations. However, for the court to accept a plea of guilty, the Trial Chamber has to be 
satisfied that it is voluntary, informed and unequivocal and that facts point to the accused’s 
responsibility for the charged crime.109 Twenty defendants have entered guilty pleas to date.110 

Despite its common use, plea bargaining at the international courts remains 
controversial. Some question whether it is appropriate to offer sentence concessions to people 

 
101 Japan’s New Plea-Bargaining System: A Compliance Risk for Companies with Japan Operations, Japan 

NO&T Legal Update, May 2017, p. 1-2; https://www.noandt.com/wp-content/uploads/2019/09/japan_no09.pdf.  
102 Japan to Start Plea Bargains Amid Hopes for Cracking Criminal Gangs, White Collar Crime, Mainichi 

Times, May 27, 2018. https://mainichi.jp/english/articles/20180527/p2a/00m/0na/005000c.  
103 Japan NO&T Legal Update, May 2017, p. 2. 
104 Mainichi Times, above. 
105 Japan NO&T Legal Update, May 2017, p. 2-3. 
106 Japan Criminal Procedure Code 350-4. 
107 Japan Criminal Procedure Code 350-15, subsection 1.  
108 Jenia Lontcheva Turner, Plea Bargaining and International Criminal Justice, The University of the Pacific 

Law Review, Vol. 48, 2017, at 219-220. 
https://scholar.smu.edu/cgi/viewcontent.cgi?article=1260&context=law_faculty.  

109 United Nations International Criminal Tribunal for the Former Yugoslavia (ICTY), Guilty Pleas; 
https://www.icty.org/en/cases/guilty-pleas.  
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pleading guilty to crimes that involve many hundreds or thousands of victims.111 Plea bargaining 
is also viewed as interfering with the goal of uncovering the truth about international crimes and 
disrespecting both the victims’ and the wider public’s interest in an open and public trial.112 

III. Restorative Justice Comparative Analysis 
There are other forms of consensual criminal case resolution practiced around the world 

besides plea bargaining. Some of these forms fall under the rubric “restorative justice”. 
Restorative justice can generally be described as a theory of justice that emphasizes repairing the 
harm caused by criminal behavior.113 It uses cooperative processes that allow all willing 
stakeholders to meet, although other approaches are available.114  

Restorative justice principles have existed in various traditions of justice for thousands of 
years. The reemergence of restorative justice in western systems appears to be closely linked to 
dissatisfaction with conventional criminal justice approaches that seem to be ineffective in 
preventing or controlling crime.115 One of China’s stated goals with restorative justice processes 
is to construct what it considers “harmonious society”.116  

Restorative justice can take many forms. The most common forms are:  

 Victim-Offender Mediation (VOM) which uses trained mediators to bring victims 
and offenders together to discuss the crime, its aftermath, and the steps needed to make things 
right.  

 Circles are similar to victim-offender mediation but differ in that they involve not 
only the offender and victim, but also victim and offender family members, community members, 
and government representatives. 

 Conferencing programs are similar to VOM but have tended to be more closely 
linked to the formal criminal justice system than either VOM or circles. 

 Victim-Offender Panels bring together groups of unrelated victims and offenders 
linked by a common kind of crime but not by the exact crime the offender is alleged to have 
committed.117 

 
111 Turner at 220. 
112 Turner at 239.  
113 Daniel W. Van Ness, An Overview of Restorative Justice Around the World, Workshop 2: Enhancing 

Criminal Justice Reform, Including Restorative Justice, April 18-25, 2005, Bangkok Thailand.  
114 Centre for Justice and Reconciliation, Lesson 1: What is Restorative Justice, 

http://restorativejustice.org/restorative-justice/about-restorative-justice/tutorial-intro-to-restorative-
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115 Shen Y. Development of restorative justice in China: Theory and practice. International Journal for 
Crime, Justice and Social Democracy 5(4): 76-86. DOI: 10.5204/ijcjsd.v5i4.339., 2016 at 76.  

116 Shen at 78. 
117 Center for Justice and Reconciliation, Lesson 3: Programs. http://restorativejustice.org/restorative-
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Victim-offender mediation is the most developed form and most widely used 
internationally. In victim-offender mediation, the victim and offender are given the opportunity 
to meet in a safe and structured setting to engage in a discussion about the crime committed 
against the victim with the assistance of a trained mediator. There are three basic types of victim-
offender mediation models: integrated, alternative, and additional.  

Integrated mediation occurs after a case has entered the formal justice system. If the 
mediation is handled successfully, it will impact the outcome of the formal proceedings. Either 
the charges will be dropped, or the agreement will affect sentencing. This model is employed in 
many European jurisdictions, including Germany.118 

A jurisdiction offers the alternative avenue where victim-offender mediation is used 
instead of the formal system. This is when, at a very early stage, the case is diverted from the 
criminal justice system. This type of victim-offender mediation replaces any penal response to 
the crime committed.   

A jurisdiction offers the additional provision where victim-offender mediation runs 
alongside the conventional system of criminal justice. It is a complementary device, often used 
after the criminal trial has finished. Usually this type of intervention is employed in instances of 
the most serious crime and in the prison context. This model is least common.119 

Research indicates that, generally speaking, restorative programs can help reach a 
number of justice process goals, such as, victim and offender satisfaction, victim fear reduction, 
development of empathy in offenders, and reduced recidivism.120 However, the informality of 
restorative processes does give rise to due process concerns and human rights concerns. This is, 
in part, why in 2017 the United Nations Economic and Social Council endorsed a Declaration of 
Basic Principles on the Use of Restorative Justice Programs in Criminal Matters. The principles 
offer guidance to governments intending to incorporate restorative processes in ways that will 
protect the human rights of both victims and offenders.121 

1. United States  
Originally used primarily in the juvenile justice system with first time offenders accused 

of minor crimes, restorative justice programs are now increasingly being used in the adult 
criminal justice system as a diversion from prosecution or alternative to incarceration for more 
serious offenders. Restorative justice practices also are being used to supplement conventional 
offender processing, even with offenders convicted of serious crimes. Victim-offender dialogue, 
for example, is used post-conviction – typically in prison settings – with offenders convicted of 
crimes such as murder or serious assault. These types of restorative justice applications are 
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always victim-initiated and require the involvement of specialized facilitators. Experimental 
approaches have recently emerged in domestic violence and child welfare settings.122 

What follows is a brief description of some of the restorative justice avenues used in the 
United States:123  

Victim-Offender Mediation (VOM) often focuses on material restitution as opposed to 
emotional restoration or reconciliation. VOM programs provide victims of property crimes the 
opportunity to meet offenders in a safe, structured setting and engage in a mediated discussion 
of the crime. The goal is to hold offenders directly accountable while providing support and 
assistance to victims. With the help of trained mediators, the victims tell offenders how the crime 
affected them, receive answers to their questions, and participate directly in the establishment 
of a restitution plan that holds the offenders financially accountable for the losses they caused. 
If the offender fails to complete the restitution agreement there are further court-imposed 
consequences. Supporters are involved for some VOM meetings, but these meetings might only 
include the victim, offender, and mediator.  

Victim-Offender Dialogue (VOD), like VOM, is geared towards corrections-based victim 
services (these are services provided to victims of crime by the institutions responsible for 
punishing the perpetrators of crime, usually prisons), and it may be used with crimes of severe 
violence. VOD is a confidential process, initiated only by crime victims, consisting of a one-time 
direct dialogue between the victim and the offender overseen by experienced facilitators. VOD 
is designed to restore a victim’s sense of choice and control. A key difference between VOD and 
VOM is that agreement or reconciliation is not sought out unless middle ground is explicitly what 
the victim desires. VOD is intended to provide victims/survivors with a chance to be fully and 
directly heard by the offender. Properly trained VOD facilitators never initiate or impose any sort 
of expectations about forgiveness or reconciliation. 

Restorative justice conferencing, also called family group conferencing, involves the 
community of people most affected by the crime—the victim and the offender and the family, 
friends, and key supporters of both— in deciding the resolution of a criminal or delinquent act. 
The facilitator contacts the victim and offender to explain the process and invite them to the 
conference. The facilitator asks them to identify key members of their support systems who will 
be invited to participate as well. The offender must admit to the offense to participate. The 
parties affected are brought together by a trained facilitator to discuss how they and others have 
been harmed by the offense and how that harm might be repaired. All participants may 
contribute to the process of determining how the offender might best repair the harm he or she 
has caused.  

Reparative boards, often referred to as community reparative boards, are a practice used 
primarily with offenders convicted of nonviolent and minor offenses. Boards are typically 
composed of a small group of citizens, prepared for their role through intensive training, who 
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conduct public, face-to-face meetings with offenders ordered by the court to participate. Board 
members develop proposed sanctions which are then discussed with and approved by the 
offender. The board then delivers a report to the court regarding offender progress toward 
fulfilling these sanctions.  

Victim impact panels provide a forum for crime victims to tell a group of offenders about 
the impact of the crime on their lives and on the lives of their families, friends, and neighbors. 
Panels typically involve three or four victim speakers, each of whom tells their story in a 
nonjudgmental manner. The offenders of the victim presenters are not present. The purpose of 
the panel is for the victims to speak, rather than for the victims and offenders to engage in a 
dialogue. This strategy has been used most notably with drunk driving offenders but also with a 
variety of other crimes. Attendance by offenders at a panel is often court-ordered in juvenile and 
criminal cases, either at diversion or accompanying a probation sentence. Panels have also been 
used in prison and jail settings, with parolees, and in treatment programs, defensive driving 
schools, and youth education programs. Victim service organizations either implement the 
program for the court, or work in collaboration with justice personnel to conduct panels.  

Talking circles, peacemaking circles, or healing circles, are deeply rooted in the traditional 
practices of indigenous people. In North America, they are widely used among the First Nations 
people of Canada and among the many tribes of Native Americans in the United States. Healing 
circles take a variety of forms, but most basically, members sit in a circle to consider a problem 
or a question. Circles use traditional circle ritual and structure to involve the victim, victim 
supporters, the offender, offender supporters, justice personnel, police, and all interested 
community members. Within the circle, people can speak from the heart in a shared search for 
understanding of the event, and together identify the steps necessary to assist in healing all 
affected parties and prevent future crimes. Circles are used for adult and juvenile offenders with 
a variety of offenses and have been used in both rural and urban settings. Specifics of the circle 
process vary from community to community and are designed locally to fit community needs and 
culture. Circles are facilitated by a trained keeper.  

Research on restorative justice practices in the United States has focused on two primary 
sets of outcomes: recidivism for offenders and outcomes for victims such as satisfaction and 
restoration. Research indicates that restorative justice initiatives can reduce recidivism. 
However, restorative justice programs appear to be more effective at reducing recidivism for 
low-risk offenders than for high-risk offenders. Programs operating in a non-coercive 
environment and that attempt to involve victims and community members were most effective 
in reducing recidivism. The evidence suggests that restorative justice programs delivered in 
coercive environments (i.e., court-ordered) have little impact on recidivism.124  

Research has also indicated that victims participating in restorative justice programs 
experienced a number of benefits. Many victims had improved perceptions of fairness and 
improved attitudes toward the juvenile participant, including a greater willingness to provide 
forgiveness to the juvenile offender. Victims also were more likely to feel that the overall 
outcome of the program was just, and they were more satisfied with restorative justice programs 
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than traditional approaches to juvenile justice. However, research has not shown that restorative 
processes have led to measurable improvements in the emotional well-being of victims 
overall.125 

2. Germany  
In recent years, restorative justice approaches including mediation and restitution have 

been provided for in German criminal law.126 The main form of restorative justice practiced in 
Germany is victim-offender mediation but there have been pilot projects which have begun 
experimenting with conferencing and peace circles.127 Although mediation is available, there are 
still relatively few cases that go through any type of restorative justice processes.128 

Victim-offender mediation came about in Germany for a number of reasons including 
public disillusionment with the failure of the formal criminal justice system to reduce recidivism, 
a desire to give victims a greater voice in outcomes, and an interest in re-orienting the criminal 
law towards consensual, rather than coerced, conflict resolution.129 

Provisions of the German Code of Criminal Law (Article 46a), the Code of Criminal 
Procedure (Article 153a) and of the Juvenile Justice Act of 1953 as amended by the Youth Court 
Law Amendment Act of 1990 (Articles 10, 15, 45 and 47) authorize the use of mediation for a 
number of purposes, including diversion from prosecution, and the payment of compensation as 
a sentencing option. Both federal laws and state guidelines regulate practice. Broadly speaking, 
German law distinguishes between victim-oriented measures that can be taken without a trial, 
and those which follow from the trial. The first category of provisions deals with mediation and 
compensation in the context of diversion, i.e., without a formal conviction of the offender. The 
second category becomes relevant when the offender is formally sentenced.130 

Victim-offender mediation in Germany is most often carried out by independent private 
or public organizations. In some federal states, ministries of justice have established special social 
services to carry out mediation, which run independently. Public agencies such as social services 
of justice, juvenile court assistances and youth welfare agencies, also do victim-offender 
mediation. In recent years, there has been a shift toward private organizations being involved in 
mediation efforts. Private services need to acquire funding independently or receive limited 
public funding, whereas public agencies are provided financing by municipalities, counties or 
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federal states. For the parties involved in victim-offender mediation, the services are free of 
charge.131  

Some studies in Germany have shown that victim-offender mediation helped reduce 
recidivism.132  

3. Russia 
The idea of codifying restitution in Russia was voiced as recently as 2020.133 A program 

for the development of restorative justice was set out in the National Strategy of Actions in the 
Interests of Children for the years 2012-2017. However, there have been no moves to prepare 
corresponding legislative amendments. So far, the right to exercise a kind of restorative justice is 
mentioned only in Article 25 of the Russian Criminal Code, Termination of a Criminal Case, but 
there are many restrictions regarding its use.134 

Russian legal commentators have argued that introducing restorative justice into the 
Russian Criminal Code would make it possible to reduce the number of prisoners and stigmatized 
people in general, while victims would receive fair compensation.135 They doubt however, that 
the Russian state will embrace restorative justice as part of its criminal justice system any time 
soon.136 

4. China  
While China’s interest in restorative justice processes comes from a desire to decrease 

recidivism and increase system efficiency it is also supported by a traditional Chinese societal and 
political goal, that is construction of a “harmonious society”.137  

In 2002, a form of restorative justice practice supposedly based upon indigenous 
experience (Xingshi Hejie) was introduced into the criminal justice system and gradually put into 
use nationwide.138 In criminal reconciliation the court exempts an accused from criminal liability 
or punishment, or imposes lenient penalties, after the offender and the victim reconcile with 
each other through the offender’s expression of sincere remorse, compensation, or apology. 
Once the parties reach agreement, they are required to follow-up with a written agreement in 
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which the offender expresses remorse and agrees to compensate, and the victim agrees that the 
court can be more lenient with its sentence. Criminal reconciliation can be initiated at every stage 
of the criminal proceedings, from investigation to sentencing, and no limit is put on the number 
of times reconciliation can be attempted. The criminal cases settled through criminal 
reconciliation are mainly minor in nature, most frequently those between relatives or neighbors, 
but the scope has expanded to include traffic accidents, thefts, embezzlement, fraud, robbery 
and serious injuries.139 In 2012, the newly revised criminal procedure absorbed criminal 
reconciliation into public prosecution proceedings, which substantially expanded its adoption.  

There are three types of criminal reconciliation practiced in China: 1) reconciliation 
between the victim and offender themselves; (2) mediation hosted by People’s Mediation 
Committee; and 3) de facto mediation hosted by the public security organ, procuratorate or 
court. However, since 2012, prosecutors are no longer allowed to host criminal reconciliation. 
Participants in the criminal reconciliation process are classified within the victim-offender mode, 
the family mode, and the community mode. Apology is the essential part of criminal 
reconciliation; lump sum compensation is the primary content. A mediator (Tiaojie), usually plays 
a key role in the process and final agreement, even in victim-offender reconciliation.140 

While empirical evidence proving the effectiveness of restoration is hard to come by, the 
studies that have been conducted seem to indicate positive outcomes.141 

5. Japan 
Japan appears to have little interest in adopting restorative justice mechanisms into its 

formal criminal justice system.142 This may be because Japan’s crime rate is very low, its crime 
clearance rate high, and convictions based on confessions high as well.143 The system may not 
feel the same pressure as other systems to reduce costs, increase efficiency and reduce 
recidivism.  

Some scholars claim the Japanese system already has informal, culture-based restorative 
features that produce similar outcomes as formalized restorative justice mechanisms – apology, 
restitution and reintegrative shaming.144 But others argue that the restorative outcomes of these 
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practices are a “myth” based upon a romanticized notion of Japanese culture.145 Apologies may 
stem from the offenders’ self-interest rather than from a sincere desire to reconcile. 
Compensation is not always paid as promised nor does it necessarily restore victims. Confessions 
may be a consequence of implicit or explicit coercion from authority figures. Reintegrative 
shaming may not be necessary because other cultural factors work to encourage Japanese people 
to comply with rules and regulations and recent punitive and retributive trends do not fit the 
description of Japan as a reintegrative society.146  

C. VIETNAMESE REGULATIONS AND PRACTICES RELATING TO PEOPLE’S 
ASSESSORS, PLEA BARGAINING AND MEDIATION IN CRIMINAL CASES  

I. Legal regulations and practice on people's assessors in criminal cases 

1. Roles and qualification requirements of people’s assessors in criminal 
proceedings  

In the history of contemporary Vietnam, the Court trial, especially the trial of criminal 
cases, has always been attended by representatives of the people. In the early days of the 
country's establishment, these representatives were called “people's assistant judges”, then 
“people's assessors".  

During the period 1945-1950, people's assistant judges participated in criminal trials and 
rendered opinions on misdemeanor cases but jointly decided felony and appeal cases.147 Since 
1950, representatives of the people in criminal proceedings were renamed peoples’ assessors 
and had the right to view the file and vote on the contents of the case to decide issues of both 
law and punishment without any distinction between misdemeanor and felony cases.148 

Now, under the 2013 Constitution: 1) trials before the People's Courts shall be attended 
by people's assessors, except in the case of summary proceedings; 2) judges and assessors are 
independent and shall only obey the law; and 3) the People's Courts shall conduct collective trials 
and make decisions by majority, except for cases of trials that are conducted according to 
summary procedures.149 

The Law on Organization of People's Courts of 2014 reaffirmed the adjudication regime 
which includes the participation of people’s assessors and the principle of independent 
adjudication as stated in the 2013 Constitution.150 It also specifies the tasks and powers of 
assessors. There are two types of assessors: people’s assessors and military assessors. People's 
assessors participate in the trial of all kinds of criminal cases and non-criminal cases -civil, labor, 
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economic, marriage and family. Military assessors only participate in adjudicating criminal cases 
under the jurisdiction of military courts.  

The scope of this study focuses on the people's participation in the trial of criminal cases, 
so only issues involving people’s assessors, not military assessors, will be analyzed and evaluated 
here.151  

The current Vietnamese court system consists of four levels: 1) the People's Court of the 
district, 2) the People's Court of the province, 3) the Superior People’s Courts, and 4) the Supreme 
People's Court. First-instance trials are conducted by the district-level People's Courts and the 
provincial-level People's Courts. Assessors can only participate in first-instance trials. Therefore, 
assessors are not involved in proceedings conducted by Superior People’s Courts and the 
Supreme People's Court. 

Criteria of assessors and procedures for election, dismissal and removal of assessors 

The criteria used to elect assessors and the procedures for election, removal from duty 
and removal from office of assessors are prescribed in eight articles of the Law on People's Court 
2014 (Articles 84-91). Accordingly, a People’s Assessor must: 1) be a Vietnamese citizen who is 
loyal to the Fatherland and the Constitution, has good ethical qualities, a firm political stance, a 
reputation in the community, courage and resolve to safeguard justice, and is incorrupt and 
honest; 2) has legal knowledge; 3) be socially knowledgeable; and 4) be physically fit to fulfill 
assigned duties.152 This standard is quite similar to the basic requirements for civil servants.  

The process for proposal, selection and nomination of qualified assessors takes place in 
three stages. First, the Chief Justice of the People's Court announces the need for assessors 
(including the number and types of members needed). Second, the Vietnam Fatherland Front 
Committee nominates qualified candidate. Third, the People's Council elects the assessors.  

People’s assessors of the province-level People's Court and the district-level People's 
Court are elected by applying pre-determined ratios. The number of assessors elected is 
proportional to the number of judges of each Court according to the following ratios: 1) for every 
two judges of a provincial People's Court, there are three people’s assessors, but the total 
number of people’s assessors of a provincial people's court cannot be less than 20 and more than 
100; 2) for every judge of the district-level People's Court, there are two people’s assessors of 
the district-level People's Court, but the total number of people’s assessors of a district-level 
People's Court cannot be less than 15 and not more than 50.153 In regard to the qualifications of 
people’s assessors of the People's Court, attention is paid to selecting people from local social 
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organizations and mass organizations.154 The term of the people’s assessors follows the term of 
the People's Council that elected the people’s assessors. When the People's Council's term 
expires, the people's assessors continue to perform their duties until the new People's Council 
elects new people’s assessors.  

The people’s assessors have the following responsibilities: 1) loyalty to the Fatherland, 
and exemplary observance of the Constitution and laws; 2) participation in the trial as assigned 
by the Chief Justice of the Court, unless there is a legitimate reason or a reason prescribed by the 
law; 3) independence, impartiality and objectivity in adjudication, contributing to the protection 
of justice, protection of human rights and citizens' rights, protection of the socialist regime, 
protection of the State's interests, and protection of the lawful and legitimate rights and interests 
of organizations and individuals; 4) respect for the people under the people's supervision; 5) 
keeping state secrets and work secrets as prescribed by law; 6) actively studying to improve legal 
knowledge and adjudication skills; 7) abiding by the Court's rules and regulations; and 8) taking 
responsibility before the law for the performance of duties and exercise of powers. If there is a 
violation of the law, depending on the nature and seriousness of the violation, assessors can be 
disciplined by dismissal or be examined for penal liability according to the provisions of law. If a 
people’s assessor, while performing his or her duties causes damage, the court where that 
people’s assessor performs their duty must pay compensation and the people’s assessor that has 
caused the damage must reimburse the court in accordance with the law. 

People’s assessors are entitled to receive initial training, professional re-training, and 
participate in conferences to review the adjudication work of the Court. They can be honored 
and commended. They are provided with a costume and a jury identification card to perform 
their duties. For their work participating in court trials, including the study of case files, they are 
paid 90,000 VND per day of work. 

Dismissals and resignations of people's assessors are decided by the People's Council at 
the request of the Chief Justice of the People's Court after reaching agreement with the Vietnam 
Fatherland Front Committee. An assessor may be dismissed for medical or other justifiable 
reasons and can be removed from office when there is a violation of moral quality or a violation 
of the law causing them to no longer meet the criteria. 

1.1 Competence and responsibilities of people’s assessors when adjudicating 
criminal cases 

According to the provisions of the 2015 Criminal Procedure Code, the responsibility to 
prove the crime rests with the proceedings-conducting agencies and the procedure-conducting 
persons. During the trial of the case, the burden of proof belongs to the Court, specifically and 
directly the Trial Panel, consisting of judges and people's assessors. 

The time limit for the Court to study the file and prepare to bring the criminal case to trial 
is 45 days for less serious crimes, 60 days for serious crimes, 2 months and 15 days for very serious 
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crimes, and 3 months and 15 days for particularly serious crimes.155 For complicated cases, or for 
additional investigation, the time limit for studying the case file is longer.  

When participating in criminal cases, people’s assessors have the same general rights and 
obligations as judges. The Chief Justice of the People's Court chooses who participates in the 
trials, including the trial panel (judges and people’s assessors). The composition of the first-
instance trial panel is prescribed as follows: 1) the trial panel consists of one judge and two 
people’s assessors. If the case is of a serious and complicated nature, the trial panel may consist 
of two judges and three people’s assessors; 2) for cases involving defendants accused of crimes 
where the maximum penalty is life imprisonment or death, the first-instance trial panel consists 
of two judges and three people’s assessors.156  

When participating in the settlement of criminal cases, people’s assessors have the rights 
and obligations specified in Clause 1 Article 46 of the 2015 Criminal Procedure Code, including: 
studying the case file before opening the trial, conducting the trial itself, and conducting 
procedural activities and voting on matters falling within the jurisdiction of the Trial Panel.  

People’s assessors are equal to judges when deciding criminal matters.157 They must 
involve themselves in making the following types of decisions:  

1) Determining if the case is a case of temporary suspension or a case in in which the file 
needs to be returned for additional investigation; 

 2) Determining the legitimacy of evidence and documents collected by investigating 
bodies, investigators, procuracies and procurators, and those provided by the lawyer, the 
accused, the defendant, or by other participants in the proceedings; 

3) Determining whether there are grounds to convict the accused. If there are sufficient 
grounds to convict, the points, clauses and articles of the applicable Penal Code must be clearly 
identified; 

4) Deciding the penalties and judicial measures to be applied to the accused, 
compensation for damages, civil matters in criminal cases; 

5) Deciding if the defendant is exempt from criminal liability or punishment; 

6) Determining criminal and civil court costs, evidence handling, whether to distrain 
assets or freeze accounts; 

7) Determining the legitimacy of acts and procedural decisions of investigators, 
procurators and defense counsel during investigation, prosecution and adjudication; and 

8) Developing proposals to prevent crime and overcome violations. 

Considering the stipulations on criminal proceedings as well as the assessors’ tasks and 
powers, it might be said that the law has conferred responsibilities upon assessors beyond their 
capacity when it comes to deciding legal issues. When hearing a criminal case, in addition to 
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making judgments about whether an act is a crime from the perception of an ordinary citizen, it 
is difficult for the assessors to make accurate judgments on the provisions of the Penal Code to 
be applied, compensation to be awarded and other civil issues, legal fees and the legitimacy of 
acts and procedural decisions of investigators, procurators and defense counsel. This may lead 
to one of two consequences: 1) assessors follow the judge’s opinions because they do not have 
enough legal knowledge themselves to make their own decisions (in this case, regulations giving 
assessors’ independence and rights on par with the judge seem unrealistic); or 2) assessors make 
their own decisions and the trial panel faces difficulties reaching lawful judgments. The number 
of assessors is always higher than the number of judges, so when the assessors have the same 
opinion, their opinion becomes the final decision of the trial panel , even if that opinion is 
different from the judge's opinion. 

2. Practical issues related to people's assessors in the trial of criminal cases 
According to a Supreme People's Court report made during the 2016-2021 term, there 

are 16,913 people's assessors nationwide. These include 1,773 assessors of the provincial 
People's Court and 15,140 assessors of the district People's Court. The proportions in terms of 
gender, occupation, qualifications and ethnicity of the assessors are as follows: Men account for 
65.64% and women make up 43.36%. Most of the jurors are working in government agencies 
(82.80%) or are retired officials (17.15%). Only eight people have never worked in state agencies 
(accounting for 0.05%). Over 70% of assessors have college, university or postgraduate degrees. 
26.83% have intermediate or higher training in law.158 This data shows that people’s 
representatives are not very representative of Vietnamese society as a whole. The number of 
assessors who are civil servants, public employees or retired cadres account for 99.95%, 
representing only 7% of the population of Vietnam who are civil servants and public employees. 
The remaining 0.5% represent the majority of the population who are not public servants or 
public employees. 

The explanation for these numbers can be found in the criteria and process used to select 
assessors. In practice, the Vietnam Fatherland Front Committee often recommends personnel 
who have been or are currently working at state agencies or local socio-political organizations 
because they meet the requirements for understanding the law, are politically conscious, and 
because it is easier to do their background checks and acquire People’s Council approval.  

Training for assessors is conducted annually. Training courses provide assessors with legal 
knowledge and skills in studying case files and conducting court hearings. As for studying case 
files, the law requires assessors to study case files before opening a trial, but there are no 
regulations or guidelines on the amount of time required to do so. Professional training courses 
guide assessors on how to study criminal case files with all available documents in which the 
focus is on indictments. The objective of studying the case file is to clarify: 1) whether the 
proceedings in the investigation and prosecution are correct and complete in accordance with 
the law; 2) whether the defendant's conduct constitutes a crime; 3) whether the crimes and 

 
158 Supreme People's Court Summary report on the work of the people's assessors for the 2016-2021 

period (2021). 
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provisions of the Penal Code that the Procuracy charged are appropriate; and 4) whether there 
are grounds to suspend or terminate the case.159 

Summarizing the statistics, on average each assessor participates in 70.8 cases per 5-year 
term. In some provinces with a large number of cases (including Hanoi, Ho Chi Minh City, and 
Thai Nguyen Province), each assessor on average participates in the adjudication of over 200 
cases per term. However, the participation of the assessors is uneven, ranging between 5 and 
305 cases per term. Some participated in zero cases while others joined in 450 cases per term. 
The main reason for this disparity is that the majority of cases are handled by assessors who are 
retired while most assessors being public or civil servants are often busy with their main duties 
and rarely participate in hearing criminal cases in court.  

According to the trial data provided by the Supreme People’s Court, in the past 5 years, 
each year the provincial People's Court and district People's Court heard about 60,000 criminal 
cases involving approximately 96,000 defendants.160 Most of these cases were brought to trial 
with the participation of people's assessors. The number of criminal cases resolved by summary 
procedure (tried by a judge, without the participation of an assessor) accounted for only about 
0.37% of the cases. The defendants who used to be civil servants, public employees, worked in 
state agencies, or socio-political organizations accounted for a very small proportion, about 
0.31% of the total number of defendants brought to trial.161 The majority of defendants were 
unskilled workers and those without stable jobs. This data shows there is a significant difference 
in the level of awareness and living conditions of the defendants and those of the representatives 
of the people who are assessors participating in the trial of criminal cases. 

The survey on assessors inspecting case files162 revealed that during the trial preparation 
stage, the majority of assigned assessors study the case file for an average of about a half day, 
equal to the time that first-instance criminal trials often last.163 For complicated cases, the study 
time can be up to two to three days, or longer. This is too short a period of time for the assessor 
to gain a comprehensive understanding of the case, meaning that assessors are unable to 
properly fulfill the duties assigned by the 2015 Criminal Procedure Code. Because of this, some 
critics believe that assessors should not read the case file, so as to prevent prejudice. They worry 
that assessors will be unduly influenced by accusations concluded by the investigating agency 
and the procuracy. Such influence would affect the basic principle that assessors participate in 
criminal proceedings with the perception and viewpoint of the people's representatives not the 
viewpoint of legal professionals. 

 
159 The Supreme People’s Court Collection of Lecture for Judges, Assessors and other judicial staff of the 

Court (2020). 
160 In the Supreme People’s Court, the General Department has the function of gathering statistics on trial 

data throughout the court system, including criminal hearings. 
161 Average data for the years 2016-2020. 
162 There are 30 interviewees who are chief justices, judges and assessors directly participating in the first-

instance trial of criminal cases at 20 provincial and district People's Courts, and an expert from the Supreme 
People's Court in charge of the financial affairs of the allowances for court participants (including assessors). 

163 Except for a few large cases involving many defendants and defense counsel, the trial lasted for several 
days. 
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In Vietnam there is no general agreement as to what the proper balance of people’s 
power versus state power in the court system should be. Many countries face similar difficulties 
in making this determination and the solution to the problem is not clear. We can say that in 
Vietnam, the Court exercises judicial power. The people's representative, the assessors, 
participate in court activities at first instance trials. Assessors are equal to judges in voting on all 
matters falling in the trial panel’s jurisdiction. Obligated to make certain that criminal cases are 
tried correctly according to both substantive and procedural law, the trial panel must prove the 
crime, not overlook the crime. This has required members of the trial panel (including judges and 
assessors) to carefully research case files and improve their legal knowledge and hearing 
experience.  

In the practice of the first-instance criminal trials, the presiding judge always plays the 
leading role in asking questions and clarifying the details and legal issues of the case. The number 
of cases where the assessor’s opinion differs from the judges’ in regard to the final decision are 
few.164 This situation also occurs in Germany and China. The rate defendants are convicted of 
crimes is very high. In the first four years of implementing the 2015 Penal Code and the 2015 
Criminal Procedure Code,165 the courts conducted first-instance trials of 405,185 defendants and 
only 15 defendants were declared not guilty. This rate is similar to the trial results in Japan. 

II. The law and practice of plea bargaining in criminal cases 

1. General assessments the of the plea agreement mechanism in Vietnam 
The current provisions of law and the criminal procedure model of the contemporary 

Vietnamese State is built and operates on the principle of “guaranteeing accurate detection and 
just and timely handling of all criminal acts … preventing and stopping crime, leaving no offenses 
unpunished and not punishing innocent people unjustly”.166 One of the most basic and important 
goals of criminal procedure is to determine the objective truth of the case. This is specified in 
Article 15 of the 2015 Criminal Procedure Code: “Competent procedural authorities, within their 
duties and authority, must use legitimate measures to determine the facts of a lawsuit in 
unbiased, thorough and complete ways, to clarify the evidence of guilt and innocence, 
aggravation and mitigation of criminal liabilities of the accused person.” In such proceedings, the 
Court as one of the procedure-conducting agencies and the judge, as the procedure-conducting 
person, are obliged to clearly determine the objective truth of the case, decide on the 
punishment, and ensure fairness according to the general provisions of the law as well as 
between the accused persons in the case. In the course of deciding the case, if it is discovered 
that the investigation is incomplete or that there are signs of omission of the crime, the judge or 
the first-instance trial panel must decide to return the file for additional investigation.167 The 

 
164 During the 2016-2021 term, jurors disagreed with the views of the presiding judge of the trial only 35 

times. 
165 From 1 January 2018 to 31 December 2021. 
166 Criminal Procedure Code 2015: Article 2; Criminal Procedure Code 2003 (Article 1) and Criminal 

Procedure Code 1988 (Article 1) have the same rules. 
167 Cases are returned for investigation when: i) there are grounds to believe that in addition to the act 

prosecuted by the Procuracy, the accused also committed other acts that the Criminal Code defines as crimes; ii) 
there are grounds to believe there is another accomplice or another person committing an act related to the case 
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appellate trial panel annuls the first-instance judgment for re-investigation when there are 
grounds to believe that the first-instance court omitted crimes or offenders, or when it believes 
the defendants should be investigated and prosecuted for crimes more serious than those 
declared in the first-instance judgments.168 

According to the above analysis, the law and practice in Vietnam does not have a 
mechanism for the accused to bargain with prosecuting agencies or plead guilty to crimes 
charged as is the case in some countries around the world, most particularly the United States.169 
Vietnamese law has provisions on confession, but not in the way of plea bargaining. The fact that 
the convicted or the accused admits to their crime and accepts responsibility is one of the 
important details for the procedure-conducting agencies to consider and evaluate the criminal 
responsibility of the accused and take the necessary coercive measures. Therefore, it can be 
considered that confession and admission under current Vietnamese law have certain similarities 
with the plea agreement mechanism in countries such as the United States. Recently, as part of 
a trend toward international integration, some Vietnamese scholars believe that in the process 
of judicial reform, Vietnam can learn from the experience of the United States in the matter of 
plea bargaining.170 Learning from this outside experience might bring the following benefits: 1) 
significantly reduce the workload for prosecuting agencies since proceedings will move faster; 2) 
increase coordination and connection between authorities conducting the proceedings; 3) 
provide offenders the opportunity for reduced punishment; and 4) compensate victims more 
quickly.  

Below follows an analysis of the current legal provisions on confession and the practical 
application of these provisions when the Court accepts and settles criminal cases. 

2. Regulations of Vietnamese law on self-confessed crimes 
Vietnamese law always encourages leniency be shown to those who confess their crimes. 

According to the current law, there are three terms which refer to self-confession, including 
"confess" and "surrender". Confession [tu thu] means that a perpetrator voluntarily gives 
statements about their offences to authorities prior to the occurrence of such offences or after 
the exposure of the perpetrator.171 Surrender [dau thu] refers to a perpetrator after being 
exposed for his crimes, voluntarily turning themself in and giving statements about his offences 

 
which is prescribed by the Penal Code as an offense for which a criminal case has not yet been initiated or criminal 
proceedings against the accused have not yet been initiated (points b, c, Clause 1, Article 280) Criminal Code 
2015). 

168 Criminal Code 2015: point a, clause 1 of Article 358. 
169 Le Huynh Tan Duy (2018), Institution of plea bargaining under US criminal procedure law and 

experience for Vietnam, Journal of Legal Science, No. 5/2018, pp. 45-53. 
170 Vo Hong Son, Pham Thi Mai (2020), Consent to plead guilty under US criminal procedure law and 

experience for Vietnam, Court Journal, No. 5, pp. 40-43; Le Huynh Tan Duy (2018); Hoang Duy Hiep (2018) 
Understanding the "bargaining confession" procedure in US criminal proceedings and its application in Vietnam, 
Procuracy Journal, No. 6, page 59; Regarding the agreement to plead guilty in criminal proceedings 
http://www.luatcongchinh.vn/post.asp?channel=Cai-cach-tu-phap&page=Ve-thoa-thuan-nhan-toi-trong-to-tung-
hinh-su-1006455.htm (accessed on 20/2/2022) 

171 Criminal Code 2015: point h, clause 1, Article 4. 
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to competent authorities.172 Sincere declaration [thanh khan khai bao] is where the offender in 
the course of investigation, prosecution and trial fully and truthfully declares everything related 
to the criminal act that he or she has committed.173 The Penal Code of 2015 states that “the 
offender confessed” is one of the signs of a crime and is the basis for prosecuting a criminal case 
and the basis for resolving the case according to summary procedures.174 Such cases are brought 
before the Court of first instance and are concluded by trial by a single judge without the 
participation of a people’s assessor.175 

The 2015 Penal Code that was amended in 2017 (hereinafter referred to as the 2015 Penal 
Code) provides principles for handling offenders, which include: "Clemency for those who 
confess, surrender, honestly declare, denounce accomplices, make atonement for sins, actively 
cooperate with responsible agencies in detecting crimes or in solving cases, repenting, voluntarily 
repairing or compensating for damage caused”.176 For the process of solving each specific 
criminal case, the timing of a confession has a different effect on the criminal liability of the 
accused. Early confession, "self-confession", is considered to be significantly more mitigating.  

The law states that the procedure-conducting agency may consider exemption from 
criminal liability for "confessed offenders" if they fall into the following circumstances: “Before 
the criminal act is discovered the offender confesses, clearly states the facts, effectively 
contributes to the detection and investigation of the crime, and tries to minimize the 
consequences of the crime, and makes great merit or makes special contributions which are 
recognized by the State and society.”177 In particular, for espionage, “the person who has agreed 
to act as a spy, but fails to perform the assigned task and confesses, and sincerely declares to the 
competent state agency, shall be exempt from criminal charges for this crime”.178 

“The offender confesses” and “sincerely declares and repents” are extenuating 
circumstances of penal liability specified at Points r and s, Clause 1, Article 51 of the 2015 Penal 
Code, and are respectively applicable to all crimes when the Court decides the punishment. When 
the defendant concurrently has two factors, "the offender confesses" and "sincerely declares, 
repents" or one of these two circumstances and at least one other extenuating circumstance for 
penal liability specified in Clause 1, Article 51 of the 2015 Penal Code may be considered by the 
Court, and a penalty below the lowest level of criminal liability may be applied.179 When deciding 

 
172 Criminal Code 2015: Point I, clause 1, Article 4. 
173 Supreme People’s Court (2009), Bench Book for Judges.  
174 Criminal Code 2015: point a, clause 1, Article 456. 
175 Criminal Code 2015: Article 22, Article 463. 
176 Criminal Code 2015: point d, Clause 1, Article 3. 
177 Criminal Code 2015: Point c, Clause 2, Article 29. Italicized and underlined letters show the author's 
emphasis. 
178 Criminal Code 2015: Clause 4, Article 29 
179 Clause 1, Article 54 of the Criminal Code 2015 states: “The court may decide a penalty below the 
lowest level of the applicable penalty bracket but must be within the adjacent lighter penalty bracket of 
the law when the offender has at least two extenuating circumstances specified in Clause 1, Article 51 of 
this Code.” 
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penalties, the Court may also consider the fact that "the offender surrenders" as a basis for 
mitigating the punishment for the defendant, but it must be clearly stated in the judgment.180  

It must be clearly stated that the admission of guilt is only one of many grounds for 
procedural agencies, especially the Court, to consider when determining criminal liability and 
punishment for the accused and defendant. It is not the sole basis for accusations. Vietnamese 
law states: 1) the guilty confession of the accused can only be considered as evidence if it is 
consistent with other evidence in the case; and 2) the confession of the accused or defendant 
must not be used as the only evidence to accuse or convict.181 

3. Practical application of the law related to the defendant's confession 
Closely reading court judgments, one can see that cases in which the accused confesses 

are quite common and that the system shows leniency to offenders who confess, surrender, or 
sincerely declare. Since the Penal Code and the Criminal Procedure Code of 2015 took effect on 
1 January 2018, on average, the first-instance court annually exempts 40 defendants from 
criminal liability and penalty. Among them, there are many cases of people committing less 
serious crimes or committing serious crimes by mistake. There are also many cases in which the 
penalty is mitigated because of confession, surrender, sincere declaration, repentance, and 
where the victim requests the Court to reduce the penalty or exempt the defendant from criminal 
liability. This most often occurs in cases where the defendant committed the crime of theft of 
property, intentionally causing injury or harm to the health of others, violating the regulations 
on participating in road traffic, illegal possession of narcotics, or the crime of gambling. No case 
was exempt from criminal responsibility for the crime of spying.  

When the Court decides punishment, except for cases in which the defendant claims that 
he or she did not commit the crime, most defendants are allowed to apply the mitigating 
circumstance of penal liability "sincerely declaring and repenting". This is the most commonly 
applied circumstance among the extenuating circumstances of penal liability specified in Clause 
1, Article 51 of the Penal Code. Although the same provisions can be applied, the effect on each 
defendant's punishment may not be exactly the same. If two defendants committed the same 
crime with similar actions and the same consequences, the person who sincerely declares earlier 
will be considered for a lighter penalty. 

For most cases where the Court applies Article 54 of the 2015 Penal Code, deciding a 
penalty below the lowest level of the applicable penalty frame, the defendants all fell into the 
category of sincerely declaring and repenting. In practice, there are only a few cases where the 
defendant claims they did not commit the crime. In these rare cases, the Court still applies Article 
54 of the Penal Code to decide a penalty below the lowest sanction of the applicable penalty 
frame when the defendant has at least two mitigating circumstances of penal liability specified 
in Clause 1, Article 51 of the Code. 

Regarding self-confession in criminal proceedings, the Law on State Compensation 
Liability has relevant provisions as follows: the state will not compensate if the damage is caused 

 
180 Criminal Code 2015: clause 2, Article 51. 
181 Criminal Code 2015: Clause 2, Article 98. 
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by the aggrieved person's false declaration or providing untrue documents and exhibits to 
confess on behalf of others or to conceal crimes.182 

 

III. Legal provisions and practices on mediation in criminal cases  

1. Legal provisions relating to mediation in criminal cases  
In Vietnam, “mediation”, “conciliation” or “reconciliation” between the accused and the 

victim (or the victim's representative) as a method to settle criminal liability was first officially 
recognized in the Penal Code and Criminal Procedure Code of 2015.183 Previously, the Penal 
Codes of 1985 and 1999 and the Criminal Procedure Codes of 1988 and 2003 did not use the term 
mediation. However, these codes now contain provisions relating to mediation between the 
accused and the victim that directly affect criminal liability and punishment for the accused. 
These provisions include the prosecution of the case at the request of the victim and the 
application of extenuating circumstances of criminal liability when the accused voluntarily 
compensates and redresses the consequences, and the victim proposes to reduce criminal 
liability against them. 

Regarding mediation between the accused and the victim or the victim's representative, 
based on the direct relevance to the mediation and the effect of the mediation outcome on the 
accused's criminal liability, the provisions of the current law can be divided into three groups: 1) 
direct provisions on mediation in criminal law; 2) regulations on the prosecution of criminal cases 
at the request of the victim; and 3) regulations on mediation and negotiation that affect the 
punishment level for the accused.  

1.1. Laws that directly provide for mediation in criminal law 
In the 2015 Penal Code, the victim's "voluntary mediation" is one of the grounds for the 

procedure-conducting agency to consider exempting the accused from criminal liability in some 
cases as prescribed in Clause 3 of Article 29 of the Penal Code or exempt them from penal liability 
and apply supervision and education measures (community-based mediation) to offenders under 
the age of 18 that do not fall into the cases where Clause 3, Article 29 of the Penal Code is 
applicable. 

Box 1: Mediation 

(Clause 3, Article 29 of the Penal Code 2015) 

A person who commits a serious crime unintentionally or a less serious crime that causes 
damage to another person's life, health, honor, dignity or property, has voluntarily repaired, 
compensated for the damage or if the victim accepts the consequences and is voluntarily 

 
182 Law on State Compensation Liability 2017: point b, clause 2, Article 32.  
183 “Hoa giai” in Vietnamese can be translated as “mediation,” “reconciliation” or “conciliation.” In this 

research, mediation is used for consistency. In the English versions of the 2015 Penal Code and of the 2015 
Criminal Procedure Code translated by the Vietnam News Agency, "hoa giai" is translated as “reconciliation” and 
“conciliation” in turn.  
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mediated by the victim or the victim's legal representative and proposes to be exempt from 
criminal liability, he/she may be exempt from criminal liability. 

 

Box 2: Mediation in the community 

(Article 94 and some related articles in Penal Code 2015) 

1. Community mediation is applied to persons under 18 years of age who commit crimes 
in one of the following cases: 

a) Persons between 16 years old and under 18 years old who commit less serious crimes 
or serious crimes, except for the crimes specified in Article 134 (Deliberate infliction of bodily 
harm upon another person), Article 141 (Rape), Article 171 (Snatching), Article 248 (Illegal 
manufacturing of narcotic substances), Article 249 (Illegal storage of narcotic substances), Article 
250 (Illegal transport of narcotic substances), Article 251 (Illegal deal in narcotic substances) and 
Article 252 (Appropriation of narcotic substances). 

b) Persons from 14 years old to 16 years old who commit very serious crimes specified in 
one of 14 specific articles of the Penal Code, including: Article 143 (Sexual abuse), Article 169 
(Kidnapping for ransom), Article 170 (Extortion ), Article 173 (Theft), Article 178 (Deliberate 
destruction of property), Article 265 (Organizing illegal street races), Article 266 (Illegal street 
racing), Article 286 (Spreading software programs harmful for computer networks, 
telecommunications networks, or electronic devices ), Article 287 (Obstruction or disturbance of 
computer networks, telecommunications networks, or electronic devices ), Article 289 (Illegal 
infiltration into the computer network, telecommunications network, or electronic device of 
another person), Article 290 (Appropriation of property using a computer network, 
telecommunications network, or electronic device), Article 299 (Terrorism), Article 303 
(Destruction of work, facility, equipment important for national security) and Article 304 (Illegal 
manufacture, storage, transport, use, or appropriation of military weapons or devices). 

2. The investigating agency, the procuracies or the court shall coordinate with the 
commune-level People's Committees to organize mediation in the community when the victim 
or the victim's lawful representative has voluntarily mediated and requested exemption from 
criminal liability. 

3. Persons subject to the application of mediation measures in the community must 
perform the following obligations: 

- Apologize to the victim and compensate for damage done; 

- Comply with the laws, rules and regulations of the place of residence, study and work;  

- Appear before the competent authority when required; 

- Participate in learning and vocational training programs organized by the locality, and 
participate in labor in an appropriate form. 
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4. Depending on each specific case, the competent authority shall determine the time of 
apology, the time for performing the obligation to compensate for damage and the obligation 
from three months to one year. 

1.2. Regulations on the prosecution of criminal cases at the request of the 
victim 

In addition to the provisions on mediation in the 2015 Penal Code mentioned above, the 
2015 Criminal Procedure Code also has provisions on the prosecution of criminal cases at the 
request of the victim. This provision is in many cases indicative of a mediation between the 
accused and the victim. 

According to current regulations,184 procedure-conducting agencies may only prosecute 
criminal cases charging crimes specified in Clause 1, Articles 134, 135, 136, 138, 139, 141, 143, 
155, 156 and 226 of the Penal Code. This must be done at the request of the victim or the victim's 
representative if the victim is under the age of 18, mentally or physically impaired or deceased 
(hereinafter referred to as the victim). Specifically, the crimes only prosecuted at the request of 
the victim are listed in the following table: 

Table 1: 

Criminals only prosecute criminal cases at the request of the victim 

No Article  Crime Sanction provided in clause 1 

1. Article 
134 

Deliberate infliction of bodily harm 
upon another person 

a penalty of up to 3 years community 
sentence  

or  

6 - 36 months imprisonment 

2. Article 
135 

Deliberate infliction of bodily harm 
upon others in the heat of passion 

a fine of VND 10,000,000 - 50,000,000  

or  

penalty of up to 3 years community 
sentence. 

3. Article 
136 

Deliberate infliction of bodily harm 
because of unjustified force in 
capturing criminals 

a fine of VND 5,000,000 - 20,000,000 

or  

penalty of up to 3 years community 
sentence 

4. Article 
138 

Involuntary infliction of bodily 
harm upon others 

a fine of VND 5,000,000 - 20,000,000  

or  

 
184 Criminal Procedure Code 2015: clause 1, Article 155. 
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penalty of up to 3 years community 
sentence 

5. Article 
139 

Involuntary infliction of bodily 
harm because of professional 
misconduct or breach of 
administrative rules 

a fine of VND 20,000,000 - 100,000,000 

or  

penalty of up to 3 years community 
sentence  

or  

3 - 12 months imprisonment 

6. Article 
141 

Rape a penalty of 2 - 7 years imprisonment 

7. Article 

143 

Sexual abuse a penalty of 1 - 5 years imprisonment 

8. Article 
155 

Insults to another person a fine of VND 10,000,000 - 30,000,000  

or  

penalty of up to 3 years community 
sentence 

9. Article 
156 

Slander a fine of VND 10,000,000 - 50,000,000. 

or 

penalty of up to 2 years community 
sentence 

or  

3 - 12 months imprisonment 

10. Article 
226 

Infringement of industrial property 
rights 

a fine of VND 50,000,000 - 500,000,000  

or  

penalty of up to 3 years community 
sentence 

Of the 10 crimes mentioned above, which are only prosecuted at the request of the 
victim, eight crimes are less serious crimes, and the most severe punishment is non-custodial 
punishment or imprisonment for not more than three years. For two especially serious crimes, 
rape and sexual abuse, the maximum penalty is seven years in prison and five years in prison 
respectively. The reasons for these 10 types of crimes only being prosecuted at the request of 
the victim are as follows:  
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i) For the eight less serious crimes, with a low level of danger to society, arising in daily 
life due to collisions, frictions between parties or the offender's negligence, the state creates 
conditions for offenders to have the opportunity to self-correct their mistakes, reconcile with 
victims, thereby maintaining social order. Successful self-mediation not only helps the offender 
avoid legal punishment, but also saves the victims time and effort to participate in the formal 
proceedings. This also reduces the workload of the prosecuting agencies (Investigative Agency, 
Procuracy and Court). 

ii) The crimes of rape and sexual abuse are serious, causing great damage to the victim, 
but legal proceedings such as testifying, confronting, and participating in court sessions, can once 
again cause damage to victims when they have to repeat and recall the grief of the crime. 
Therefore, if the case is not prosecuted, it may limit causing additional harm to the victim.  

Usually, when it is found that the case is criminal in nature,185 the procedure-conducting 
agency will initiate a criminal case to investigate and clarify. However, for the abovementioned 
10 types of crimes, the agency will not prosecute the case until there is an application to 
prosecute a criminal case submitted by the victim or the victim's representative. In other words, 
if the offender can reconcile with the victim so that the victim does not make a written request 
to initiate a criminal case, the offender will not be prosecuted nor examined for penal liability. 

In cases where the victim has requested to institute a criminal case and the procedure-
conducting agency has accepted and settled it in accordance with law, at any time during the 
investigation, if the victim withdraws his/her petition to prosecute a criminal case and conduct 
trial (first instance, appellate court), the procedure-conducting agency (Investigating Authority, 
Procuracy, Court) that is accepting and settling the case will issue a decision to terminate the 
case. This is unless there are grounds to determine that the person who requested the 
withdrawal of the prosecution request did so against their will due to coercion. In such cases, 
even though the person who requested the prosecution withdraws their request, the 
Investigating agency, the Procuracy, and the Court can continue to conduct proceedings in the 
case.186  

1.3. Regulations on mediation and negotiation and their impact on the 
punishment of the accused 

In addition to the provisions on exemption from criminal liability and prosecution of 
criminal cases at the request of the victim, there are provisions that are directly related to the 

 
185 The determination of signs of crime is based on the grounds specified in Article 143 of the Criminal 

Procedure Code, including:  

1. A person’s denunciation; 
2. Information disclosed by an organization or individual; 

3. Information provided through mass media; 

4. A governmental authority’s requisitions for charges; 

5. Competent procedural authorities direct exposure of signs of criminal activities; 
6. A perpetrator’s confession. 
186 2015 Criminal Procedure Code: clause 2, Article 155. 
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issue of mediation between the victim and the accused. Laws on the settlement of civil issues in 
criminal cases also contain elements of mediation between the victim and the accused.  

Resolving civil matters in criminal cases is one of the mandatory aspects of the criminal 
case settlement process. Article 30 of the Criminal Procedure Code 2015 states: “Civil matters in 
criminal cases are resolved during the settlement of criminal cases. If a criminal lawsuit deals 
with damage claims backed by insufficient evidence and causing little effect on the settlement of 
such case, civil matters may be separated and settled through civil procedure.” 

When resolving a civil matter, especially in respect to compensation between the parties 
involved in a criminal case, the victim and the accused have the right to mediation and to reach 
an agreement on the following civil law principles. The outcome of this negotiation and mediation 
has the potential to affect the criminal liability of the accused. When accused persons "voluntarily 
repair, compensate for damage or remedy consequences", they will be entitled to the 
extenuating circumstances of penal liability specified at Point b, Clause 1, Article 51 of the Penal 
Code of 2015. If the defendant has at least one more mitigating circumstance of penal liability 
specified in Clause 1, Article 51 of the Penal Code of 2015 (such as confessing, sincerely declaring, 
repenting), the Court may decide on penalties below the lowest level of the applicable penalty 
sanctions according to the provisions of Article 54 of the Penal Code. 

In addition, if through mediation and convincing the victim to write an application for 
criminal liability exemption or reduction of criminal liability, the accused person may also enjoy 
additional extenuating circumstances as prescribed in Clause 2, Article 51 of the Penal Code 
2015.187 

2. Practical application of the law on mediation in criminal cases in Vietnam 
In practice, the legal regulations related to mediation enjoy different levels of popularity 

in their application. 

2.1. Results of application of mediation measures as prescribed by Clause 3, 
Article 29 and Article 94 of the Penal Code 2015 

 On average, provincial-level People's Courts and the district-level People's Courts, 
exempt approximately 40 defendants from criminal liability each year. In about one-third of the 
cases exempted under Clause 3, Article 29 of Penal Code 2015, the victim or their lawful 
representative voluntarily reconciled and proposed to exempt the defendant from criminal 
liability. Persons exempt from criminal liability in these cases mainly committed one of the 
following crimes: intentionally causing injury or harm to the health of others, theft, destroying or 
intentionally damaging property, tax evasion, and violation of regulations on participating in road 
traffic, according to the provisions of Clause 1 of Articles 134, 173, 178, 200 and 260 of Penal 
Code 2015 respectively. Considering the total number of defendants that the Court accepts and 
brings to trial each year, an average of about 101,000 defendants,188 the number of defendants 

 
187 Clause 2, Article 51 of the 2015 Criminal Code states: When deciding on penalties, the Court may 
consider surrender or other circumstances as extenuating circumstances but must clearly state the 
reasons for the extenuating circumstances in the judgment. 
188 Calculated according to Court reports before the National Assembly, 2018-2021.  
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who are exempt from criminal liability due to mediation with the victim is very small and 
insignificant.  

Regarding the application of the measure of "community-based mediation" mentioned in 
Article 94 of the 2015 Penal Code and applying to offenders under 18 years of age who are 
exempt from penal liability, the People's Courts have not yet applied this provision in practice at 
the time of writing this study. According to general crime statistics,189 the investigative agencies 
and the People's Procuracy have also never applied this measure. The reason for this 
phenomenon can be explained by a number of related factors as follows: 

- Community-based mediation is a new measure, first specified in the Penal Code and the 
Criminal Procedure Code in 2015 but not yet sufficiently detailed to be applied in practice. For 
example, there are no clear regulations on the roles and responsibilities of the commune-level 
People's Committees and procedural agencies, especially the responsibilities of the Procuracy in 
performing the supervisory function.190  

- Many crimes do not have a specific victim, so mediation cannot be done (for example, 
the crime of organizing or participating in illegal racing); 

- The Penal Code states that community-based mediation measures can be applied to 
those who commit less serious crimes, or serious crimes committed by juveniles. In fact, when 
the criminal acts are discovered and the procedure-conducting agency accepts and settles the 
criminal case, in many cases the accused is already 18 years old, so it is not possible to apply the 
regulations to settle the case. Moreover, the procedures of mediation in the community are quite 
complicated. They are: 1) requesting the person under 18 years old or the parent or the 
representative of the person under 18 years old to apologize to the victim and pay compensation 
for damages; and 2) request the victim or the victim's representative to voluntarily conciliate, 
and propose to exempt the accused from criminal liability.191 While the benefits to the accused 
when applying mediation in the community are not very clear, the obligations of the person 
subject to community-based mediation are not much lighter than being subject to non-custodial 
sanction or being sentenced to prison but receiving a suspended sentence.  

2.2. Results of application of mediation measures in criminal cases 
prosecuted at the request of the victim  

According to crime statistics, since the application of the 2015 Penal Code and 2015 
Criminal Procedure Code, first-instance courts on average suspend cases for about 500 offenders 
in about 350 criminal cases each year, according to the regulations defined in Article 282 of the 
Criminal Procedure Code.192 Of these, it is estimated that about 50% of the suspensions were due 

 
189 Crime Statistics and Information Technology Department of the Supreme People's Procuracy.  
190 Nguyen Quang Dai (2021). Some problems about Mediation in the community according to the 

provisions of Article 94 of the Criminal Code 2015, at http://vienkiemsat.haiduong.gov.vn/ArticleDetail/5076/mot-
so-vuong-mac-ve-hoa-giai-tai-cong-dong-theo-quy-dinh-tai-dieu-94-cua-blhs-nam-2015.aspx; accessed on January 
2022. 

191 Criminal procedure Code 2015: point g, clause 5 of Article 428.  
192 Grounds for the termination of the case include: i) the victim withdraws his/her request for criminal 
prosecution cases at the request of the victim, ii) the person who commits an act dangerous to society is 
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to the victim withdrawing the petition for prosecution. Persons whose cases were suspended due 
to the victim's withdrawal of the petition for prosecution occurred for nine types of crimes that 
are prescribed by law to institute criminal cases at the request of the victim. As for the crime of 
infringement of industrial property rights, there was no case suspended.193 Among the cases 
terminated because the victim withdrew the petition, the majority were those in which a person 
committed the crime of intentionally causing injury or causing harm to the health of others 
specified in Clause 1 of Article 134 of the Penal Code. 

 Suspension of the case due to the victim's withdrawal of the petition also occurs at the 
appellate trial stage. These are cases which go forward after the Court has conducted the first-
instance trial and sentenced the offender, and where the victim requests in writing to withdraw 
the petition to prosecute the case within the appeal period. 

The law only states that the withdrawal of a petition to prosecute a criminal case must 
ensure the voluntariness of the victim without requiring mediation or agreement between the 
victim and the accused. In the judgment, the decision of the Court when suspending the case is 
not required to show the content of the mediation. However, judges are of the opinion that most 
of the withdrawal of petitions to institute criminal cases are the result of mediation between the 
accused and the victim or representatives of the two parties. 

Below are two examples where the Court suspended the case and the accused person 
was no longer criminally responsible because the victim withdrew the application to prosecute 
the case at the first instance and appellate levels. 

 

Example 1: The first instance court suspended the case because the victim withdrew the 
petition for prosecution  

Content summarizing: 

Tran Van N intentionally caused injury to Ho Van P with an injury rate of 7%. Ho Van P 
filed an application to prosecute the case and prosecute Tran Van Nam for criminal liability in 
accordance with the law. 

The investigative agency instituted a criminal case and conducted an investigation. The 
People's Procuratorate of Quynh Luu District then prosecuted Tran Van N for the crime of 
intentionally causing injury according to the provisions of Point a, Clause 1, Article 134 of the 
Penal Code 2015 (at the Indictment No. 188/CT-VKS-QL) November 10, 2021). 

On November 12, 2021, the People's Court of QL district, Nghe An Province, accepted the 
first-instance criminal case (accepting No. 179/2021/TLST-HS). 

 
under the age for criminal liability; iii) persons whose criminal acts have had a legally effective judgment 
or decision to stop the case; iv) the statute of limitations for criminal prosecution has expired; v) the crime 
has been pardoned; vi) and the person who committed the act dangerous to society has died.  
193 The number of cases that the Court accepts for the crime of infringement of industrial property rights 

are very few, less than 10 cases annually, and there are years when no cases are heard. 
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On December 27, 2021, victim Ho Van P went to the Court to voluntarily submit a request 
to withdraw the request to prosecute the case and take criminal action against Tran Van N. 

Main content of the Court's decision: 

Considering that during the course of the Court's trial preparation, the victim made a 
voluntary application to withdraw the request to prosecute the case and take criminal action in 
accordance with the provisions of Clause 2, Article 155 of the Criminal Procedure Code 2015, the 
judge assigned the case decided to suspend the first-instance criminal case No. 179/2021/TLST-
HS dated November 12, 2021 for defendant Tran Van N. At the same time, recognizing that this 
decision might be appealed or protested against, the victim Mr. Ho Van P, did not have the right 
to request a re-initiation of the criminal case. Recognizing that defendant Tran Van N has 
compensated the victim Ho Van P, the parties have no other requirements.  

In addition, the Court's decision also concerns handling of material evidence, and 
responsibility to pay court fees. 

Comment: The decision of the People's Court of QL district, Nghe An province to suspend 
the case when the victim withdraws the request to prosecute a criminal case is in accordance with 
the law. After the case is suspended, Tran Van N will not be criminally prosecuted for intentionally 
causing injury and will not be considered to have a criminal record. 

 

Case 2: The Court of Appeal suspended the case because the victim withdrew the 
application to prosecute the criminal case after the first-instance trial 

Content summarizing: 

On July 17, 2020, Truong P intentionally caused injury to Nguyen Dinh Tan with an injury 
rate of 6%. Nguyen Dinh T filed a petition with the police to prosecute Truong P for criminal 
responsibility. 

The police initiated and investigated the case. The Procuracy prosecuted Truong P for the 
crime of intentionally causing injury according to the provisions of Point a, Clause 1, Article 134 
of the Penal Code.  

The People's Court of District X accepted and brought the case to trial in accordance with 
the law. In the first-instance criminal judgment No. 145/2021/HS-ST dated April 7, 2021, the 
People's Court of District X decided: applied Point a, Clause 1, Article 134; Point b, i, s Clause 1, 
Article 51 of the Penal Code 2015, sentenced defendant Truong P to 6 months in prison for the 
crime of intentionally causing injury.  

On April 19, 2021, defendant Truong P filed an appeal requesting that the defendant be 
given a suspended sentence. 

On May 26, 2021, the People's Court of Ho Chi Minh City accepted the appeal of the case 
then brought the case to trial on October 19, 2021. 

At the appellate court hearing, defendant's defense lawyer, Truong P, provided the 
victim's petition to dismiss Mr. Nguyen Dinh T, asking for dismissal and withdrawing all requests 
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for criminal liability for defendant Truong P. In the application, Nguyen Dinh T stated that the 
withdrawal of the request was completely voluntary, without coercion or threat. The victim's 
application was duly certified by the Notary Public. 

Basic contents of the judgment and decision of the Appellate Trial Panel: 

- According to the trial panel, this case was prosecuted at the request of the victim. Based 
on Clause 2, Article 155 and Article 359 of the CPC, it was necessary to cancel the first-instance 
criminal judgment and terminate the case on the grounds that the victim withdrew his request 
to prosecute a criminal case right at the appellate court hearing.  

The appellate trial panel decided: 

Annulling the first-instance criminal judgment No. 145/2021/HS-ST dated April 7, 2021 of 
the TD District Court that tried Truong P for the crime of intentionally causing injury under Point 
a, Clause 1, Article 134 of the Penal Code. Suspension of the case of intentionally causing injury 
by Truong P against the victim Nguyen Dinh T. Cancellation of the decision to apply preventive 
measures against Truong P. 

The appellate judgment takes legal effect from the date of its pronouncement. 

Comment: In the above case, the decision of the People's Court of Ho Chi Minh City to 
cancel the first-instance judgment and suspend the case is in accordance with the law. After the 
case is suspended, Tran Van N will not be criminally prosecuted for intentionally causing injury 
and will not be considered to have a criminal record. 

In both of the above cases, the victims withdrew the request to prosecute the criminal 
case and the defendant was freed from criminal liability. Although the judgments of the Court 
did not require mediation between the victim and the defendant, it can be seen that in order to 
voluntarily withdraw the petition to prosecute the case, there must have been some type of 
successful mediation between the victim and the accused. 

2.3. Practical application of provisions on mediation and negotiation 
regarding the punishment of the accused 

In practice, mitigating circumstances of criminal liability accused by "voluntarily repairing, 
compensating for damage or overcoming consequences" specified at Point b, Clause 1, Article 51 
of the Penal Code is quite commonly applied in cases that must be compensated for material 
loss, loss of life, or health. In these cases, defendants or the defendant's family representative 
often take the initiative to compensate and apologize to the victim or the victim's representative. 
At the same time, defendants often request the victim write a petition to dismiss the complaint 
or reduce the punishment for the accused. In some cases, the victim also submits a request to 
exempt the defendant from criminal liability or reduce the punishment. However, as stated in 
the provisions of the law, the request of the victim is not the basis for the defendant to escape 
criminal liability but is only considered by the Court in determining the level of punishment for 
the accused. It is considered as mitigation.  

It can be seen from the above discussion, that negotiation and mediation between the 
defendant or the defendant’s family and the victim or the victim’s family does not have the same 
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effect upon a defendant’s criminal liability as where the defendant is exempt from liability, or the 
criminal case is suspended. However, successful mediation is still very meaningful to society. 
Successful mediation contributes to reducing tensions and conflicts in the community and can 
minimize a defendant's feeling of guilt when re-integrating into the community. In addition, 
victims can receive compensation more quickly as well as overcome the negative emotions 
caused by being a victim of crime. 

D. RECOMMENDATIONS FOR VIETNAM  

Drawing on Vietnamese and international good practice, this study makes certain 
recommendations to assist the Vietnamese judicial system reach its national strategic goals. 

I. On the matter of jury or assessors 
The participation of the people's representatives in criminal proceedings is different 

among countries - some use jurors while others use assessors (lay judges). However, many of the 
goals are the same: allowing citizens to exercise judicial power as well as provide oversight of 
justice system actors, and protecting human rights, particularly of the accused. Each country’s 
model has strengths and weaknesses. 

In reality, juries in countries like the United States (and more recently Russia), do not 
decide the outcomes of most criminal cases. In the United States, more than 90% of criminal 
cases are resolved by plea bargaining, without a jury. In United States jury trials, the jury first 
decides whether the defendant is guilty or not, and then, if found guilty, the judge determines 
the sentence.  

In countries that use a “mixed panel” consisting of professional judges and people's 
representatives, these panels decide a larger number of criminal cases since plea bargaining is 
not as prevalent in these countries. Of the mixed panel countries mentioned in this study, each 
share similarities with Vietnam but also differences. For example, there are many similarities 
between Vietnam and Germany in the selection and the competence of assessors in deciding all 
issues of the case. A big difference between Germany and Vietnam is that in Vietnam, assessors 
have to study the case files, while in Germany, assessors are not allowed to see the files; this is 
to prevent them from pre-judging the case before they have heard the testimony of witnesses in 
court.  

The process of selecting, appointing and shortlisting assessors in Vietnam is similar to that 
of Germany and China. Authorities in these countries develop a list of qualified people then the 
local parliament or other authority nominates or approves the assessors for a term of years. In 
these countries, the assessors are selected at random to hear a specific number of cases within 
a certain amount of time. In Germany, each assessor has a 12-day term of office. In China, each 
assessor participates in no more than 30 cases per year. 

On this point, Vietnam may learn from Germany and China and introduce random 
selection into the assessor selection process, replacing the current mode of assignment which is 
to have the Chief Justice of the Court make the selection. Random selection avoids the possibility 
and appearance that the court chooses some preferred citizens over others, and these are 
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citizens more likely to simply rubber stamp the decisions of professional judges. Random 
selection can lead to lay assessors acting with more independence and should lead to the public 
having a greater sense of trust in trial outcomes and a greater degree of confidence in the overall 
fairness of the criminal justice process. 

At the same time, it is necessary to set a limit on the number of cases that each assessor 
can participate in each year and each term. It should be limited to close to 40 cases per year and 
150 cases per term. 

In the countries surveyed, trial panels often consist of three members in less serious 
cases, or five to seven members in more serious or complicated cases. All of these systems 
require that the number of assessors be larger than the number of professional judges - except 
for China- whose three-member panels may include two judges and one assessor. In some 
countries, the lay panel members vote to decide both questions of fact (guilt) and questions of 
law. In other countries, lay members are only allowed to vote on questions of fact and not on 
questions of law.  

Considering Vietnam’s current socio-political situation as well as its criminal procedural 
model, Vietnam’s court reformers may consider the following proposals: 

1) Allow assessors to only participate in deciding issues of fact, issues of criminal liability, 
issues of confiscation of property, issues involving the methods and means of crime, and 
resolving the relationship between the accused and the state. With regard to issues of law and 
settlement of civil matters in criminal cases, assessors may voice their opinions but not 
participate in voting. Assessors are not trained in the law so if their duties exceed their abilities 
their input will tend to be ignored and their authority and importance in the process diminished. 

2) Increasing trials conducted by five-member panels (including two judges and three 
assessors) and introducing new trial panels consisting of three judges and four assessors, while 
also requiring at least one professional judge to agree with the verdict for it to be valid. Increasing 
the types of trials requiring a greater number of lay assessors should result in greater citizen 
participation in trials and greater public trust in the justice process. 

3) In the context of Vietnam's judicial reform, what might increase the people's 
participation in the judicial process would be to experiment with a United States-style jury model 
in complicated cases where lay judges are likely to be open-minded about whether or not the 
accused actually committed the crime. The experimentation should apply to crimes against life, 
health and crimes infringing upon property where, when receiving investigation conclusions and 
indictments, the accused filed a complaint, claiming that they did not commit the crime. 

 In these experimental cases, the jury would determine guilt, then if found guilty, the 
court proceeding would continue to determine the sentence, the same way it would in an 
ordinary Vietnamese trial. 

II. On the matter of plea-bargaining 
Vietnamese law does not clearly allow for plea agreements to be made between parties 

but the law and practice in Vietnam has provisions and applications that provide some benefit to 
those accused who confess their crimes. Acknowledging that plea bargaining has become 
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something of a global trend in legal development, Vietnam could learn from how China, Japan 
and the International Criminal Court have adapted aspects of plea bargaining into their systems. 

Vietnam could introduce a third procedure or expand the application of the summary 
procedure to cases where there is an agreement to plead guilty. The plea agreement would only 
cover certain types of crimes; for example, non-violent crimes that have a penalty of less than 
three or five years in prison. The plea agreement would allow the court to apply a softer penalty 
below the lowest level of the penalty bracket. If an agreement is made between the procurator 
and the accused with the participation of the defense counsel, the court may or may not accept 
the agreement. If the Court does not accept the plea agreement, the case would be conducted 
in the normal fashion. 

Plea agreements are made for all types of crimes in which the charged person not only 
admits their criminal conduct but also provides information about other individuals involved in 
the crime. This type of agreement can be used as a tool that law enforcement can use to 
investigate serious crimes and lead to a satisfactory resolution of cases in which accomplices are 
normally unwilling to talk. The plea agreement may allow the accused to avoid the maximum 
penalty provided by law if he or she cooperates in the investigation. 

Allowing plea bargaining in less serious crimes seems a good idea if the Vietnamese 
system is concerned about case backlog and efficiency, which is true of most countries. To work 
however, there needs to be a requirement forcing the prosecution to provide the defense the 
evidence it intends to use to prove guilt as well as evidence that tends to prove innocence. 
Otherwise, the defense has little ability to bargain with the prosecution and there can be no true 
negotiation. Also, in order for defense counsel to negotiate on equal footing with the 
prosecution, the system as a whole, needs to accept the principle of the equality of parties and 
Vietnamese judges need to treat prosecutors and defense attorneys as actors of equal status and 
importance in the process.  

III. As for Mediation / Restorative Justice 
Based on international studies and Vietnamese practice, it can be said that the agreement 

to settle the case between the accused and the victim or mediation would bring significant 
benefits, including: 1) the victim would receive compensation quickly; 2) the proceedings would 
move along faster, reducing appeals; 3) a defendant's social reintegration process would be made 
easier; 4) recidivism and social tensions would be reduced. 

With such benefits, it is suggested that Vietnamese justice system reformers should 
consider the development of mediation and restorative justice programs. More specifically, the 
criminal law of Vietnam should provide for mediation between the accused and the victim, 
including cases where the victim suggests a reduction of punishment for the defendant as 
specified in Clause 1, Article 51 of the 2015 Penal Code.  

While introducing restorative justice and mediation programs that could benefit the 
Vietnamese criminal justice system, the programs must be appropriate in the Vietnamese 
cultural context and be possible within the Vietnamese legal framework. In considering such 
programs, Vietnamese policy makers should focus more on reducing recidivism for low-risk 
offenders than for high-risk offenders since this has proven more effective in other countries. 
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Vietnam should focus its efforts on programs operating in a non-coercive environment that 
attempt to involve victims and community members since the evidence suggests that restorative 
justice programs delivered in coercive environments (i.e., court-ordered) have little impact on 
recidivism. 

 

 


