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EXECUTIVE
SUMMARY

This analysis has been undertaken by the Westminster Founda-
tion for Democracy, between November 2021 and February 2022.
Due to restrictions imposed related to COVID-19, most of work was
conducted on-line.

How do Georgia’s independent regulatory and oversight institu-
tions exercise their roles and responsibilities and interact with par-
liament? How can the independence and the accountability of the
institutions be strengthened? What initiatives can parliament un-
dertake to optimize its interaction with these institutions?

These are the key questions which the authors want to address in
the current report. The report has five main chapters, the key find-
ings of which are summarized below.

The first Chapter of the report provides the conceptual frame-
work to analyse the functioning and the main institutional char-
acteristics of independent regulatory and oversight institutions.
The framework is based upon “Guiding Principles for Regulatory
Quality and Performance” issued by the Organization for Economic
Cooperation and Development (OECD)*.

In Georgia, as in many European countries, liberalization and tran-
sition to market economies has triggered the growth of regulatory
agencies. The effectiveness of these regulatory agencies is primar-
ily a function of the degree to which their mandate strikes a bal-
ance between their ‘independence’ from industry and the govern-
ment, and their ‘accountability’ towards the public. A key driver
of this balance lies in the interaction between the institutions and
parliament. Therefore, the central challenge outlined in this report
is to design this interaction in a way that optimizes the equilib-
rium between independence and accountability. This means that
the independent oversight and regulatory institutions are neither
fully independent from the government and parliament, nor fully
subordinate to parliament, but operate ‘at arm’s length’, at an ap-

propriate distance.

The extent to which the independence and accountability are re-
flected in the functioning of the five selected institutions in Geor-
gia is analysed in Chapter two and three. Having considered
the OECD standards, the functioning of independent oversight and

regulatory institutions in Georgia seems to be largely appropriate.

! https://www.oecd.org/fr/reformereg/34976533.pdf



In the last decade, the institutional and legal frame-
work underpinning the functioning of these institu-
tions was substantially improved and harmonized to
international and EU standards. Still, a partial lack of
coherence and consistency in the application of the
instruments of independence (institutional design, ac-
tual independence, budget, and staffing) and account-
ability (reporting, financial and performance audit,
appeal procedures and consultations) across the five
selected institutions was attested. The right for the
nomination of candidates, eligibility criteria, approval
threshold, immunity during and after the terms in of-
fice are applied incoherently across the five institu-
tions. For instance, there are no specific requirements
for the Public Defender and Auditor General positions,
comparing to the State Inspector Service and the two
regulatory agencies for which the law provides clear
and objective selection criteria. There are different
practices on approving budgets of institutions. Some
institutions approve their own budget, in particular
when they generate their own resources; other bod-
ies have their budget approved by parliament, if it is
part of public resources. The practices in relation to fi-
nancial and performance audits are quite diverse too.
Consequently, transparency and oversight by parlia-
ment are cumbersome and difficult to achieve. There-
fore, there is a clear need to improve consistency and
coherence among the institutions.

In terms of accountability, the annual activity report-
ing to parliament is diverse and rather uneven. Dis-
cussing reports from Independent Regulatory and
Oversight Institutions in the Parliament is a crucial
part of transparency and accountability. Any delays or
cancellations of such discussions weakens the repre-
sentative role of Parliament and its oversight function.
It is recommended the parliament’s Rules of Proce-
dure specify in greater detail how the follow-up to the
annual reports of the institutions is organized along
with setting clear reporting requirements in terms of
content and format in case such requirements are not
yet clearly stipulated in the relevant legislation of the
institutions. This should be one of the top strategic

priorities of parliament.

In our view, the Parliament needs to further enhance
its oversight function, fully taking advantage of the
work of independent regulatory and oversight institu-

tions. The legislature should also provide a framework
within which adequate scrutiny of policy and draft
laws takes place, including through post-legislative
scrutiny (PLS) to make it possible to assess the per-
formance of the government and its agencies. This re-
quires improving parliament’s internal arrangements

and enhancing staff competence and skills.

The public debt ratio in Georgia has further grown as a
result of pandemic, and it was projected to equal 52.1
percent of the GDP by the end of 2022. The Parliament
should be provided with detailed information on the
structure, sources and long-term estimated effects of
debts as well as the conditions attached to credits and
loans. In Georgia, the State Audit Office provides part
of this analysis for the benefit of parliament and other
stakeholders. It is recommended to further incorpo-
rate parliament’s oversight of debt and debt manage-
ment in to the four phases of the budget cycle - for-

mulation, approval, execution and oversight.

In Chapter four, the report reviews the parliament’s
capacity to increase its interaction with the indepen-
dent regulatory and oversight institutions in Georgia.
Chapter five provides a set of recommendations to
optimize the balance between independence and ac-
countability and to fine-tune the interaction with the
Parliament of Georgia. Recommendations address the
eight instruments mentioned earlier, as well as the ca-

pacity of parliament.



1.
INTRODUCTION

The governance of public institutions determines the overall per-
formance of the public administration. The rules established for
their creation, operation, and possible termination by political ac-
tors shape the architecture and overall organisational landscape
of the public administration. These rules should also specify the
autonomy needed for each type of public institution to function
well, and the accountability mechanisms needed to ensure that the
institution is held to account for its performance and that it uses
public funds effectively and efficiently for their intended purpose.
However, many countries encounter various challenges striving to
find the right balance between autonomy and accountability mech-

anisms.

The UNDP Georgia, a long-standing partner of the Parliament of
Georgia, is working to strengthen its evidence-based policy and
law-making capacity and enhance the oversight function over the
Government. To advance this work further, UNDP, in the frames of
the Parliamentary Project, supported by the European Union, com-
missioned the Westminster Foundation for Democracy (WFD) to
conduct an assessment on interaction of Parliament of Georgia with
three independent oversight institutions (Public Defender, State Au-
dit Office, State Inspector Service) and two regulatory agencies (En-
ergy and Water Supply Regulatory Commission and Georgian Na-
tional Communication Commission). This study explores indepen-
dent regulatory and oversight institutions and their relationships
with parliament as a step towards understanding how these rela-
tionships can be enhanced to strengthen both oversight institutions
and parliaments. It explores the institutional and legal frameworks
of institutions providing a comparative analysis with international
recognised standards and best practices. It concludes by proposing
approaches that can help strengthen the relationship between par-
liament and regulatory and oversight institutions in Georgia.

The subject is particularly important considering the country’s
commitments to align its legislative and institutional frameworks
with the European Union regulatory framework in a number of pol-
icy sectors. Both Parliament and the Government of Georgia work
to reduce or simplify restrictions on business and individuals with
the intent of encouraging the efficient operation of markets that
would enhance competition, increase productivity and efficiency,

improve the quality and reduce prices of products and services.



On the other hand, independent oversight institutions
work to strengthen the quality of democracy through
providing specialised oversight of key aspects of gov-
ernance such as public financial management, re-
spect for human rights, and the fight against corrup-
tion. To this effect, independent oversight institutions
and specialised regulatory agencies were created to
provide the potential for an effective balance of pow-

ers between the executive and the legislature.

A key driver of this balance lies in the interaction be-
tween the independent institutions and regulatory
agencies and Parliament. The central challenge is to
design this interaction in a way that optimizes the
equilibrium between independence and accountabil-
ity. This means that the agencies are neither fully in-
dependent from the Government and Parliament, nor
fully subordinate to Parliament, but operate “at arm’s
length”, at an appropriate distance. That is how the
system would look, at its best, but in practice in many
countries, there is undue political interference in the
work of the institutions and their work is not always

sufficiently transparent.

The Constitutional reform (2017) and the new parlia-
ment Rules of Procedure (2018) enhanced the over-
sight role of Parliament setting new mechanisms for
interaction with independent oversight institutions
and regulatory agencies. While the Parliament of
Georgia has undertaken steps towards improvement
of its oversight function, one can say that the over-
sight function still suffers from underperformance. In-
sufficient in-depth analysis of some reports provided
by independent oversight institutions and regulatory
agencies, lack of proper monitoring and follow-up on
approved recommendations by parliament, little dis-
cussion around required budget resources and leg-
islative proposals are just a few examples of issues
reported to us.

This analysis provides recommendations aiming to
strengthen the interaction of parliament with inde-
pendent institutions and regulatory agencies, particu-
larly in the following core areas: the institutions and
agencies’ reports and their follow-up by Parliament;
appointments to the boards or the leadership of the
institutions and agencies; and the institutions and

agencies’ budget and financial responsibilities.

In conducting this analysis, the expert team consid-
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ered the OECD “Guiding Principles on Regulatory
Quality and Performance”? as well as WFD Toolkit?
and similar assessment reports on parliaments’ inter-
action with various independent and regulatory agen-
cies carried out in Ukraine, Moldova, Serbia, Lithuania,
etc. The Venice Commission and EU regulatory frame-
works were analysed too. It was, therefore, consid-
ered wider developments to be able to recommend
arrangements which are likely to improve the interac-
tion of the Georgian Parliament with independent and
regulatory bodies, and provide competent, expert,
and dedicated support for a parliament that will be
capable of being in the front rank of European and
world legislatures.

The methodology includes the following approaches:

* Desk review of the relevant written documentation
(Annex 2)

e Interviews with representatives of independent in-
stitutions and regulatory bodies in Georgia, Mem-
bers of Parliament, and committees’ staff, CSOs
(Annex 1)

e Survey on the roles and responsibilities of indepen-
dent institutions and regulatory bodies in Georgia
(Annex 3)

* Validation sessions with selected institution and
Parliament

2 The Organization for Economic Co-operation and Develop-
ment, “Guiding Principles on Regulatory Quality and Perfor-
mance”, https://www.oecd.org/fr/reformereg/34976533.pdf

3 Franklin De Vrieze, Independent oversight institutions and
regulatory agencies, and their relationship to parliament,
WEFD, 2019. The document was designed as a toolkit for par-
liamentary assistance programmes at three levels: 1. to as-
sess the functioning of independent oversight institutions and
regulatory agencies, 2. to review parliaments’ relationship
with the institutions and agencies 3. to identify the opportu-
nities for policy advise and technical support to parliament.



2.

CONCEPTUAL
FRAMEWORK ON
INDEPENDENT
AND REGULATORY
AGENCIES

In the last decades, many countries have established independent
oversight institutions and regulatory agencies. Though there are
no definitive definitions of such institutions, there are some com-
mon characteristics that allow to make a distinction between these

two categories:

Independent oversight institutions — these are public institutions
that exercise oversight over the democratic functioning and in-
tegrity of the executive and state administration. They provide
specialised oversight of key aspects of governance such as public
financial management (Supreme Audit Office), respect for human
rights (Public Defender Office), and the fight against corruption.

Independent regulatory agencies — they are semi-autonomous
bodies with delegated powers to oversee and regulate specific eco-
nomic sectors such as energy (Georgia Energy and Water Supply
Regulatory Commission), communications (National Communica-
tions Commission), civil aviation, or financial services. The primary
responsibility of regulatory bodies is to deliver high quality regula-
tion of the sectors or industries they oversee.

The rise of regulatory agencies’ is accompanied by a shift in the
role of the state from an interventionist state, which ‘owns’ and
‘manages’ these sectors and industries towards a ‘regulatory
state’, which establishes ‘regulatory agencies’ that are at ‘arm’s
length’ from the sectors and industries they oversee and from the

government*.

How can the independence and accountability of Independent and
Regulatory Institutions be strengthened and what is the role of Par-
liament?”

These were the core questions the authors of this report sought to
find answers for when analysing the interaction of the Parliament
of Georgia with independent institutions and regulatory bodies. To
answer these questions, a clear conceptual framework on the bal-
ance between the institution’s independence and accountability

was developed. The framework draws primarily on principles and

4 Adrienne Héritier and Dirk Lehmkuhl, New Modes of Governance and
Democratic Accountability, in: Government and Opposition, published by
Blackwell Publishing (Oxford), Vol. 46, No. 1, pp. 126-144, 2011. http://
www.astrid-online.it/I-nuovi-pr/Studi--ric/H-ritier_Lehmkuhl_Gov-and-Op-
pos_1 2011.pdf

11



best practices as documented by the Organization for
Economic Cooperation and Development (OECD). The
OECD “Guiding Principles on Regulatory Quality and
Performance”® call for ensuring adequate institutional
frameworks, adequate human and financial resourc-
es, to ensure that independent and regulatory institu-
tions are accountable, transparent, independent and
effective in conducting their core functions.

Independence and accountability are both vital condi-
tions for the effectiveness of regulatory institutions,
but there is a trade-off between them: too much inde-
pendence from the Government exposes the institu-
tions to be captured by the industries they oversee
and regulate, and too little independence exposes
them to political interference that runs contrary to the
economic and technical fundamentals of the indus-
tries or sectors concerned. For instance, overly inde-
pendent regulatory bodies are vulnerable to be seized
by special interest groups, such as powerful business
cartels, which may seek to influence regulations in
ways that serves the interests of a small minority

which contravene the public good.

The OECD Guiding Principles as well as WFD Toolkit®,
and some of the Venice Commission judgments and
EU regulatory framework were employed to develop a
conceptual framework that would assess the function-
ing of independent institutions and regulatory bodies
and their interaction with the Parliament of Georgia.
Due to COVID-19 travel restrictions during 2021, the
assessment framework has been designed to cover
just the most important aspects that could be verified
with counterparts through virtual meetings and desk
review of relevant national policy and legal frame-
work. To this effect, a common assessment frame-
work was designed consisting of 4 instruments for in-
dependence (19 indicators), and 4 instruments for ac-
countability (18 indicators), allowing different options
or additional indicators which are more relevant for
these two categories of institutions. Such an approach
ensured consistency avoiding duplication while recog-
nizing the specificity of some indicators for regulatory
agencies due to the nature of their relationship with
the regulated industry.

5 https://www.oecd.org/fr/reformereg/34976533.pdf

¢ Franklin De Vrieze, Independent oversight institutions and
regulatory agencies, and their relationship to parliament,
WEFD, 2019
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I. Instruments of independence

The assessment framework includes 4 instruments
and 19 indicators for independence. They analyse the
extent to which an independent oversight institution
or regulatory agency has all required features to func-
tion independently and remain accountable. We will
analyse these factors in the following pages.

1. Institutional design and governance

The institutional design and governance of the insti-
tution determine to a large extent the independence
of an independent oversight institution or regulatory
agency. Establishing an institution based upon a se-
cure legal foundation is a first indicator for indepen-
dence. The legal foundation needs to prevent that the
institution can be easily abolished or its governance
arrangements inappropriately amended. Establishing
a secure legal foundation for the institution is an issue
where parliament has primary responsibility.

Clarity in mandate and institutional objectives is the
second indicator for independence. As different insti-
tutions may have a very different role and responsibil-
ity, clarity in the mandate reinforces an institution’s
ability to exercise its role with the required indepen-
dence. The mandate, role and responsibilities can be
determined by the legal document establishing the
institution as well as additional government decrees,
protocols or court rulings. Establishing an institution
with a clear mandate and strong objectives is an issue
where parliament has a primary responsibility.

Merit-based and timely selection of head of institu-
tion or agency or board members is another indicator.
Recruitment based upon clear selection criteria and a
professional competency test constitute the minimum
basis of any human resources policy. Independence
will be higher when the nomination is confirmed by
the parliament, or by a mix interaction of the execu-
tive and the legislative and based upon a professional
competency test. Key aspects to ensure indepen-
dence are the conditions for reappointment and re-
moval from office.

A guaranteed / fixed term of office for the head of the
institution or agency is another key element to ensure
the independence of the institution or regulator. With

a guaranteed term of office, and the possibility for re-



newal of the term in office, the head of the institution
can exercise his/her role without being undermined by

short term political interests.

In cases when an institution or agency is led by a board,
which is the case for regulatory agencies and some
oversight institutions in many countries, staggering
terms for board members most often confirm the in-
dependence of the institution or agency. Staggering
terms for board members reduce the risk of sudden
changes in direction of decision making due to undue

influence over many new board members coming in.

Collegial decision-making — A board, council or com-
mission is supposed to offer more opportunities for
collegial decision making, thus ensuring a greater
level of independence and integrity in decision mak-
ing. The collegial decision making in the boards offers
the possibility of internal discussions before adopting
a decision, increases the decision’s legitimacy and
reinforces independence. This is also an advantage
given the complexity of the problems that regulators
must solve, which justifies not only the involvement of
several people but also the representation of several
types of expertise.

2. Actual autonomy in conducting its
mandate

The actual political independence of the institutions
needs to be secured. A particular concern is if politi-
cians are appointed as members or heads of boards
of regulatory agencies. Throughout the last 20 years
in the largest European countries such as UK, France
and Germany, elected politicians are using less and
less their appointment powers to choose party activ-
ists, but are increasingly choosing for sector special-
ists?. If individuals with public ties to political parties
are selected for leading positions in the regulatory
bodies, they need to cease all involvement with the
political party. Cessation of involvement in political
party activities or official party positions can be re-
flected in the legal framework for the institution or in
its internal Code of Conduct.

7 Mark Thatcher, Independent regulatory agencies and elect-
ed politicians in Europe, in: OECD, Designing Independent
and Accountable Regulatory Authorities For High Quality Reg-
ulation. Proceedings of an Expert Meeting in London, United
Kingdom, 10-11 January 2005, p. 207-208.

A relevant indicator of independence of an indepen-
dent oversight institution or regulatory agency is also
the degree of ministerial / governmental interfer-
ence in its decisions. Such influence or interference
can happen directly from a senior Cabinet member or
indirectly through government participation or atten-
dance at meetings of boards or commissions manag-
ing the work of the institution.

Limitations to take a job in regulated firms during sev-
eral years after the end of one’s term in office with
the regulator strengthens the independence of the
regulatory agency, as it brings transparency to lob-
bying and reduces conflicts of interest. Such limita-
tions are a direct response to the so-called “revolving
door practice”, a practice in which officials switch jobs
between regulatory institutions and the industries
they regulate. In a broader sense, there can also be a
“revolving door” practice when parliamentarians and
regulatory officials become lobbyists and consultants
for the industries they once regulated®. An indicator
for independence from the regulated industry is the
actual application of the limitations to revolving door
practices.

3. Budget and financial resources

Budgetary “autonomy” is a significant practical di-
mension for independence. The institution’s budget
can have several sources, including state or public
funds, fees imposed on the regulated industry, and
tariffs on consumption of reqgulated goods or services.
The budgetary autonomy may be constrained by the
nature of the institution, or the possibility of levying
sufficient fees from the sector. It may also be influ-
enced by the need to reduce the risk of capture. Fi-

& The revolving door phenomenon may be seen in various
industries and numerous political affiliations. While it is in-
evitable that workers switch between the public and private
sectors, the growing influence of money in politics has placed
the revolving door phenomenon into the spotlight. Between
1998 and 2017 the amount of money spent on lobbying in the
United States more than doubled to $3.36 billion. It has led
to the concern that corporations and special interest groups
are able to leverage their money to buy influence and access
to key politicians. The revolving door also may lead to con-
flicts of interest, as the regulatory and legislative decisions
made by politicians may directly benefit them soon after they
leave office and begin their private sector career. In the Unit-
ed States, there are detailed rules on how and how soon ex
government officials may be employed in the private sector.

13



nancial regulators are those which are most likely to
be funded by fees, which also reflect the strong eco-
nomic opportunities of the sector. Another practical
dimension of independence is whether the institution
can prepare and adopt its own budget, or if it is pre-
pared and/or adopted by government or parliament.
In some countries, parliament only adopts the main
budget lines of the agencies’ budgets, leaving it up to
agencies to determine the details within a set frame-
work. Predictability, security, and stability of the bud-
get is another important indicator of independence of
the institution. A measurement period of three years
is reasonable.

4. Human Resources policy

The legal framework and policies of human resources
are another instrument affecting the independence of
the oversight institutions and regulatory agencies®.
The independent oversight institutions and regulatory
bodies need to be able to select and recruit staff with
the appropriate qualifications in order to function ap-
propriately and with authority. It is an important indi-
cator of independence if the head of the institution or
agency has the authority to select and appoint staff,
provided they have the appropriate qualifications and
professional expertise. Seconding staff from another
institution, ministry or public authority, can potentially
undermine the independence of the oversight institu-
tion or regulatory agency to select its own staff if the
head of the institution or agency has little influence

over who is seconded to the institution or agency.

The independent oversight institutions and regulatory
bodies have also to have authority to decide on the
remuneration (salary and benefits) of staff and board
members. Staff in many oversight institutions and
regulatory agencies are usually subject to the salary
scales applicable to the civil service. However, some
flexibility in implementing the remuneration schemes
of the civil service might help to retain the adequate
level of expertise as well as to minimize the risk of
capture. Sometimes, an oversight institution or regu-
latory agency needs technical and specialist expertise
that is more difficult to bring in through staff from the
Civil Service; and the remuneration scales are often

° Wettenhall, R., Integrity Agencies: the significance of the
parliamentary relationship, 2012, Policy Studies 33:1, p. 69.
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at higher level. The extent to which an independent
oversight institution or regulatory agency has the
authority to decide on the remuneration of staff, and
board members alike, is an indicator of its indepen-
dence. Within an agreed framework, parliament or
government might allow flexibility in staff remunera-
tion, or enable “top-ups” to civil service salaries by for
instance international donor programmes.

Il. Instruments and indicators of
accountability

Accountability of independent and regulatory institu-
tions contributes to not only compliance but also an
effective performance by these bodies, specifically
the way the institution or regulator has discharged
duties, fulfilled functions and utilized its resources.
In general, these institutions are accountable to the
Parliament (by submitting annual reports on their ac-
tivities); stakeholders — they have the right to easily
access information, the right to be heard and the right
to appeal against institution” decisions which impact
them; and the public — citizens/consumers have the

right to monitor the institution’s performance.

1. Reporting

The way how the reporting is organized is the first in-
strument of accountability, related to four indicators.
A first indicator is whether there is a requirement for a
regular annual report or semi-annual progress report
of the institution to parliament and/or government.
Related to this requirement, is the question if the re-
port is tabled in parliament, actioned upon and sanc-
tioned if not sent.

A second indicator is if there are requirements on
structure and content of the annual report to the gov-
ernment and parliament. Accountability is strength-
ened if the reports should not only cover finances, but
also performance, and an annual work plan for the

next year.

Another aspect to explore is getting clarity if annual
report is for information or for approval. Depending
on the nature of the institution and the relevant legal
framework, the report submitted to parliament and/or
government is for information only or needs to be ap-
proved. In the latter, the accountability is much high-



er — possibly infringing on the independence of the
institution or agency. In some countries, non-approv-
al of annual reports is used as an indirect pressure
mechanism on the institution. However, the role of
parliament is not to approve/reject the annual report
of the independent institutions, but rather to draft
its own parliamentary motion/resolution/statement,
where parliament endorses the recommendations of
the report and requests the government and other
state entities to take appropriate action. Accountabil-
ity is also strengthened if the oversight institution or
regulator has the authority to present, at its own ini-
tiative, reports, or statements to the government or
to parliament.

2. Performance review

Performance assessment is crucial for the justification
of the oversight institution or regulatory agency’s mis-
sion and existence. Accountability is strengthened if
there is regular scrutiny by a dedicated parliamentary
committee, which has been assigned to follow rele-
vant developments with the institution or agency. Ac-
countability is also strengthened if there is a require-
ment and practice of an external performance assess-
ment and evaluation procedure. In some countries,
the performance review of regulatory agencies can be
prepared by the agencies themselves through their
annual reports. However, accountability is stronger if
the performance review is the result from an external
assessment, by external auditing agencies. Increased
involvement and sometimes pressure by civil society
can contribute to enhance the performance of inde-

pendent oversight institutions.

Accountability is strengthened if the oversight institu-
tion or regulator is subject to a regular financial audit.
The financial audit can be conducted by the National
Audit Institution, or — depending on relevant legisla-
tion — by a private auditing company, either national
or international. Accountability is strengthened if it
is an international auditing company. An additional
feature of accountability is an established practice of
budget forecasting within the institution or agency. As
some regulatory agencies are levy-funded, and their
revenues are not taxpayer’'s money, applicable legis-
lation can require establishing accountable, transpar-
ent bookkeeping.

3. Consultations and institutional
cooperation

Public consultation is one of the key regulatory tools
employed to improve transparency, efficiency, and
effectiveness of regulation. Consultation improves
the quality of rules and programs and also improves
compliance and reduces enforcement costs for both
governments and citizens subject to rules. Public con-
sultation increases the information available for gov-
ernment policymaking. The use of other policy tools,
particularly the Regulatory Impact Assessment (RIA),
and the weighing of alternative policy tools, has meant
that consultation has been increasingly needed for col-
lecting empirical information for analytical purposes,
measuring expectations, and identifying non-evident

policy alternatives when taking a policy decision.

Countries have developed five basic instruments or
different forms to perform public consultation on the
regulatory work: informal consultation, the circulation
of regulatory proposals for public comment, public
notice-and-comment, a public hearing or the use of
advisory bodies. If consultation is based upon written
documents and if prior notice is given, that increases
the accountability*°.

4. Ethics and transparency

The accountability of an institution is strengthened if
it proactively establishes an ethical framework for its
staff and management. In crisis situations around indi-
vidual or collective behaviour damaging the integrity
of the institution, an established ethical framework
enhances accountability and protects the institution
from undue political interference, thus even contrib-
uting to its independence. A Code of Conduct for all
staff and board members is a first step. In many orga-
nizations, the Code of Conduct is part of or annexed
to the employment contract. A second step is an eth-
ics framework for an oversight institution or regula-
tory agency is to establish corporate ethics policies
against — for instance — sexual harassment, bullying,
corruption, conflict of interest, discrimination, and
racism, and in favour of equal opportunities, transpar-

ency, privacy and data-protection.

10 See: http://www.oecd.org/gov/regulatory-policy/public-con-
sultationbest-practice-principles-on-stakeholder-engage-
ment.htm
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An indicator for institutional transparency is availabil-
ity of a comprehensive and accessible website. The
availability to the public of the annual reports, perfor-
mance review report, audit findings and conclusions
of public consultations can be considered as an impor-
tant element for transparency and efficiency in pub-
lic decision making. Accountability is strengthened
if these documents are published on the web site of
the independent oversight institution or regulatory
agency as well as on the website of parliament. This
requires the institutions to have and maintain a com-
prehensive and accessible website.
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3.

ANALYSIS OF
GEORGIA'S
INDEPENDENT
INSTITUTIONS
AND REGULATORY
AGENCIES

Based upon the indicators and instruments of independence and
accountability as identified in the conceptual framework presented
in the previous chapter of this report, the current chapter will anal-
yse in detail each of the five Georgian institutions under review:

e Public Defender/Ombudsman Office

* State Audit Office

* State Inspector Service

* National Communications Commission

* Energy and Water Supply Regulatory Commission

The data and evidence for this chapter have been gathered through
desk review and analysis of the laws regulating each of the institu-
tions, in-depth interviews with the leadership of each of the institu-
tions and an extensive written questionnaire (see Annex 3).

3.1. Public Defender (Ombudsman) of Georgia

The Public Defender of Georgia is an independent constitutional
body established in 1997 to oversee the observance of human
rights and fundamental freedoms on the territory of Georgia, iden-
tify cases of human rights infringement and assist individuals in re-
dressing of violations of their rights. The present Public Defender,
Ms Nino Lomijaria has been occupying the position since December
2017, and is the sixth ombudsperson of Georgia since the institu-
tion was established. The Office is organised between the central
office in Thilisi and nine regional offices in: Kutaisi, Gori, Batumi,
Zugdidi, Akhalkalaki, Marneuli, Ozurgeti, Telavi, and Zemo Svaneti.

Following is an assessment of the independence and accountabil-
ity of the Public Defender based upon the conceptual framework
established in the second chapter of this report.

INDEPENDENCE

Institutional design and decision-making

The Public Defender’s core functions are to identify and reveal
facts of human rights violation in Georgia, perform the function
of the National Preventive Mechanism under the Optional Protocol
to the United Nations Convention against Torture (OPCAT), anti-
discrimination mechanism and monitoring mechanism for the UN
Convention on the Rights of Persons with Disabilities (UNCRPD). To
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be able to perform its functions, the Public Defender
decides on individual complaints, recommending tai-
lor-made solutions for each case where a violation is
found. Furthermore, the Public Defender can initiate
general investigations into large scale or systemic is-
sues by means of introducing legislative amendments,
submitting constitutional complaints to request nor-
mative control by the Constitutional Court, or request-
ing the Parliament to set up a special investigation
commission in relation to certain violations. The Public
Defender can also decide to intervene as amicus cur-
iae into a case pending in common courts or before
the Constitutional Court?!?.

Parliamentary factions or a group of at least 7 MPs can
nominate a candidate for the position of Public De-
fender of Georgia. As a result of Constitutional reform
(2017), the Public Defender’'s tenure was increased
from 5 to 6 years, being longer than the mandate of the
appointing body. The Public Defender is elected by se-
cret ballot of at least three-fifths of the full composition
of Parliament*2. This is an appropriately qualified major-
ity threshold that corresponds to the Paris Principles*?
that call for a broad consensus in the parliament. The
vote of parliamentary majority and opposition come to

ensure the actual independence of the Ombudsperson,

1 In 2020, PD filed 6 lawsuits with the Constitutional Court,
drafted and sent out 11 amicus curiae to the Constitutional
Court (2), Thilisi City Court (3), Batumi City Court (1) and
Thilisi Court of Appeals (3). In the same year, PD also ad-
dressed the European Court of Human Rights and joined
two litigations as a third party. Source: 2020 Public De-
fender Annual Report https://www.ombudsman.ge/res/
docs/2021070814020446986.pdf

2 3/5 of MPs out of 150

13 https://www.un.org/ruleoflaw/files/PRINCI~5.PDF

strengthening its authority, impartiality, independence,
and legitimacy. The same person may be elected as
Public Defender of Georgia for no more than one con-
secutive term. At the same time, Parliament may not
easily dismiss the Public Defender: conditions include
incapability to perform duties for four consecutive
months or holding a position or carrying out activities
incompatible with the status of Public Defender *4. A
vote of at least three-fifths of members of parliament
is required for approval of Public Defender’s dismissal.

Nevertheless, the selection procedure for the Public
Defender position requires further improvement, by
employing a competitive process (one of the
Venice Commission recommendations (Principles on

the Protection and Promotion of the Ombudsman

Institution (“The Venice Principles”), adopted by the Venice

Com-mission at its 118th Plenary Session (Venice, 15-16

March 2019), p.7 and 8 Venice Commission :: Council of
Europe (coe.int)). The Public Defender Office sup-ports
this direction, the selection procedure applied for the

State Inspector and Trustee for Public Broadcaster
was referred to us as positive examples. The proce-
dure for selection of candidates shall include a public
call and transparent, merit based, objective, providing

proper checks against political appointments.

Moreover, the criteria for being elected Ombudsman
shall be sufficiently broad as to encourage a wide
range of suitable candidates's. Article 6 of the Law
on Public Defender provides that a citizen of Georgia

shall be elected as Public Defender of Georgia. This is

4 Organic Law of Georgia on the Public Defender of Georgia,
article 10, paragraph 1

15 https://www.venice.coe.int/webforms/documents/?pdf=
CDL-AD(2019)005-e

BOX 1: SELECTION AND APPOINTMENT OF THE OMBUDSMAN IN BELGIUM

Belgium’s legislative provisions related to the process of selection and appointment of the Ombudsman

are designed to promote independence. The Belgian Federal Ombudsman’s legislation stipulates that

the Ombudsman is appointed by the federal House of Representatives, following an open invitation

for candidates to apply for the post. To be appointed as Ombudsman, a candidate must be a person

of irreproachable conduct, hold a degree giving access to the functions of level 1 in the Civil Service

departments of the State, and have relevant professional experience of at least 5 years either in the legal

administrative or social spheres.

18



the only requirement set by the law. The international
best practices require setting additional criteria such
as: high moral character, integrity and appropriate
professional expertise and experience, including in
the field of human rights and fundamental freedoms.
To this end, the Public Defender Office prepared two
written opinions on the draft parliamentary RoP (2018
RoP reform) and submitted them to the Parliament.
The same issue has been discussed with parliament in
2020 and 2021 as part of preparations of Open Parlia-
ment Action Plan, however, the amendment of the law
was rejected by parliament. The Venice Commission
also recommends that the single term shall preferably
not be stipulated below seven years.

The Art.8 of Law on Public Defender of Georgia pre-
scribes political independence of the Ombudsper-
son — the Public Defender shall not be a member of a
political party or participate in political activity, mean-
ing membership in a political party and participation
in political activities are restricted to the Public De-
fender after his/her election only. A common measure
designed to further promote the independence of the
Ombudsman institution is a requirement to renounce
other employment and conflicting interests upon ap-
pointment. For example, in Hungary, the Commission-
er for Fundamental Rights’ legislation provides that in
the four years prior to being elected as Commissioner,
an officeholder cannot have held various political or

public offices.

The Public Defender enjoys personal immunity. S/he
may not be detained, subjected to coercion, arrest-
ed, searched (except in the case of flagrante delicto),
without a prior consent of parliament. The Public De-
fender has also the right not to testify on information
that has been confided to him/her and may not be
prosecuted for opinions and views expressed in the
exercise of his/her duties.

Actual autonomy in conducting its mandate

The Public Defender Office is an independent institu-
tion in Georgia. Many interviewees referred to Public
Defender Office as a role-model oversight institution.
It acts independently against alleged violations of hu-
man rights and fundamental freedoms affecting indi-
viduals or legal persons. The Law on Public Defender
makes explicit the Ombudsman’s independence and

specifically prohibits attempts by others to influence

the Ombudsman?t. Although the Public Defender
makes non-binding recommendations, these are de-
signed to pressure public authorities into accepting
and implementing them. Where a public body fails to
respond to recommendations by the Ombudsman, a
special report may be made to the Parliament or the
case can be introduced to court (e.g., victim of dis-
crimination).

Ombudsman has an appropriately high rank, also re-
flected in its remuneration which is equal to the salary
of the Chairperson of the Constitutional Court of Geor-
gia (Art.25 of Law on Public Defender). The position of
the Public Defender of Georgia is incompatible with
membership in central and local government authori-
ties, any position in public service and paid activities,
except for scientific, educational, expert, or artistic

activities.

Budget and financial resources

The Public Defender Office is financed from the state
budget. It prepares its draft annual budget and sends
it to the MoF. Subsequently, the Government submits
the aggregated draft law of the State Budget to the
Parliament for approval. The Public Defender can then
determine the budget of its Office, within the scope
of funds approved by parliament (See Table 1). Over
the past 3 years, the Public Defender has never been
asked to explain or justify its budget proposal before
any parliamentary committee.

Table 1: Public Defender Annual Budget

Year Budget in GEL Budget in Euro
2018 GEL 5,500,000 Euro 1,623,970
2019 GEL 6,400,000 Euro 1,889,695
2020 GEL 8,000,000 Euro 2,362,119

The Public Defender Office has also managed to estab-
lish and build excellent cooperation with international
organisations present in Georgia. These organisations
have contributed to the further strengthening of the
Public Defender Office’s capacities through funding

16 Art. 4, Law on Public Defender of Georgia provides that
Any influence on or interference in the activity of the Public
Defender of Georgia shall be prohibited and shall be punish-
able by law.
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Table 2: Technical assistance provided to Public Defender Office by external partners

Projects (2020 - 2022) Funding Period Total budget
Sustainable urban mobility in the South Caucasus Glz 2020-2021 77,520 GEL
Child rllghts impact assessment during Covid-19 in UNICEF 2021 66,160 GEL
Georgia
Good governance for gender equality in Georgia UN Women 2019-2022 100,000 USD
Monitoring Yvomen s sexual and reproductive health UNFPA 2021 15,000 USD
and well being
UN join program for gender equality UN Women 2021 10,000 USD
Strengthening protection against torture and . .

Open Society Georgia
ill-treatment in the penitentiary system, police Fopundation y 9 2020-2022 39,440 USD
stations, psychiatric and other institutions
Strengthening protection against torture and ) .

Open Society Georgia
ill-treatment in the penitentiary system, police Fopundatioln v < 2020-2022 27,600 USD
stations, psychiatric and other institutions

rt to th li fi 's office i ti iet i

Suppo 9 e pu.b ic defender’s office in combating Open Solae y Georgia 2020-2022 40,800 USD
extreme-right policy Foundation
Strengthening the Capacities of the Armenian )

International Ombudsman
and Georgian Ombudspersons in Monitoring the Institute 2021-2022 5,000 Euro
Socio-Economic Rights during Emergency Situations
As.sessmg health and human rights condition of Rehabilitation initiative 2021-2022 25,750 GEL
prisoners and prison staff for vulnerable groups
Support to Public Defender Office to enhance
its capacities to address the Situation of Project UNHCR 2021 40,500 GEL
Beneficiaries in Georgia

and implementation of technical assistance projects
(see Table 2).

The amount of labour remuneration provided in the
state budget cannot be reduced without a prior con-
sent of the Public Defender. The Public Defender Of-
fice may accept grant funding as well. However, one
of the major challenges for the Public Defender Office
is to have proper premises, which is also a guarantee
provided for by law'”. The previous building in Tbili-
si required improvement because of earthquake in
2018. Although this problem is well known for years,
the building issue had never been discussed by par-
liament. The Public Defender Office received finances
from the Government’s Reserve Fund in 2018 to rent

17 Article 5 of the Law on Public Defender

20

another office, while since 2019 the Public Defender
Office has been paying the rent from its own budget?®.
This situation has affected the Public Defender’s ca-
pacity to carry out its work effectively and indepen-
dently.

Human Resources

The Public Defender Office shall be established to sup-
port the activity of the Ombudsman. The structure,
rules of operation and organization of the Office shall
be determined by the Statute of the Public Defender
Office. The Ombudsman appoints and dismisses em-
ployees from Office at their own discretion, following
the provisions of Law on Civil Service. The staff of the

18 https://www.ombudsman.ge/eng/akhali-ambebi/gantskhadeba-
sakhalkho-damtsvelis-aparatis-shenobastan-dakavshirebit



Office is headed by the First Deputy Public Defender.
Currently, the Public Defender Office counts 143 em-
ployees, hired and paid*® under public service legis-
lation. Oure interviews revealed, the institution has
well appropriately qualified staff. Working for Public
Defender Office is quite attractive, staff turnover be-

ing less than 10% annually.

ACCOUNTABILITY

Reporting

The Public Defender is accountable only to the Par-
liament of Georgia. S/he can attend the meetings of
the Parliament Bureau and present opinions?°. For
instance, in 2019, the Public Defender attended the
Permanent Bureau meeting and shared opinions on
the draft Law on the Appointment of Supreme Court
Judges of Georgia as well as procedures related to the
discussion of the Public Defender’s reports within the
Parliament. The Public Defender presented its opin-

ions further in the plenary meeting?*.

In addition, the Public Defender has the right and ob-
ligation to attend committee and plenary sittings and
report on the activity performed?? (e.g., the Public
Defender approached the HRCIC on the issue of the
Public Defender’s building on January 23, 20192%3). The
Public Defender is obliged to submit a written notifica-
tion to the Speaker of Parliament on the issues s/he
wants to present to the Parliament but no later than
three days before the plenary sitting. The Speaker of
Parliament ensures immediate distribution of the writ-
ten submission to political groups and independent
MPs.

Once a year, in March, the Public Defender shall sub-
mit a report on Human Rights and Freedoms in Geor-
gia. The Annual Report provides details on various

19 Within the limits established by the law

20 Art.25 of the Parliament Rules of Procedure

21 https://parliament.ge/legislation/17833. The presented opin-
ions weren’t taken into account by the parliament on this stage.
Subsequently, the legislation was further amended.

22 Art.40 , Art.92 and Art.154, of parliamentary Rules of Pro-
cedure

23 https://www.ombudsman.ge/geo/akhali-ambebi/otkhi-peni-
tentsiuri-datsesebulebis-angarishis-tsardgena-parlamentshi ;
https://parliament.ge/media/news/human-rights-and-civil-in-
tegration-committee-hearing-public-defender-and-minister-
of-justice

human rights violations in Georgia as well as the Pub-
lic Defender’s challenges and progress made in the
field of protection of human rights, recommendations,
and proposals. During the spring session, the Parlia-
ment adopts a decree or a resolution on the annual
report presented by the Public Defender. The report
shall specify those state and local self-government au-
thorities and officials that violated human rights and
freedoms or ignored recommendations. It is published
on the official webpage of the Parliament. The Pub-
lic Defender produces special (thematic) reports too.
Only those reports that require special attention and
review of standing committees are sent to the Parlia-
ment?4. These reports are published by the decision of
the Ombudsman.?s

Based on the Public Defender’s report findings and
proposals, the Parliament formulates its own tasks
for various public authorities that should further en-
hance human rights and freedoms in the country,
including terms for their implementation. The parlia-
mentary committee on Human Rights and Civil Inte-
gration presents information on the implementation
of tasks approved by parliament first to the Bureau of
Parliament and subsequently in a plenary session?®,
The Human Rights and Civil Integration Committee
(HRCIC) also monitors the execution of the European
Court of Human Rights judgements and the imple-
mentation of the recommendations of the Universal
Periodic Review?’. During a committee hearing, HRCIC
shall study the opinion and evaluation of any inter-
ested individual(s) concerning the status of enforce-
ment of decisions/judgments of the European Court
of Human Rights. However, such obligation is missing
when it comes to the supervision of the implementa-
tion of UPR’s recommendations. We believe this is a
missed opportunity for NGOs and NHRI or any other
interested party to contribute to the parliamentary

oversight function.

The last Report on Human Rights and Freedoms in

Georgia was submitted to the Parliament on March 31,

24 See for example the Public Defender’s Special report on the
distance court hearings during pandemic

25 Organic Law of Georgia on the Public Defender of Georgia,
article 22

26 Rules of Procedure of the parliament of Georgia, Art. 163
27 Rules of Procedure of the parliament of Georgia, Art. 173
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202128, The secretariat of HRIC assist MPs in review-
ing the report. The report was distributed internally
to all standing committees and political groups within
the parliament. The Public Defender presented the
report to the Parliament on June 232°. The next day,
the Chair of the parliamentary Human Rights and Civil
Integration Committee presented committee’s report
to plenary. The Parliament adopted its resolution on
the Report on 12 July3° (See the Chart no.1 — General
rules for consideration of reports in the Parliament).
The resolution has two parts: 1. a general evaluation
of the Public Defender’s Report and 2. Parliament’s
tasks for individual public entities.

However, the Ombudsman institution in Georgia still
faces several challenges in enhancing its effective-
ness and impact. The Public Defender addressed state
agencies and local self-government bodies with 335
recommendations in the 2019 parliamentary report.
The Parliament of Georgia endorsed about 78.5% of
the recommendations and issued 305 tasks to ensure
their implementation. Just over 20% of tasks approved
by the Parliament of Georgia were fully implemented
by concerned public authorities®*. This is the conclu-
sion of the Public Defender’s special report on the
tasks approved by the parliament.

Although the Ombudsman’s reports are addressed by
the plenary, S/he does not possess the right of legisla-
tive initiative*2. During 2013-2021, the Public Defend-
er Office prepared and submitted to the Parliament
twenty-one legislative proposals. None was adopted
by parliament. A possibility to work with the Parlia-
ment directly on legislative initiatives would facilitate
the Public Defender’s activity in improving the legal
framework on protection of human rights in Georgia.
To this effect, the Parliament Human Rights and Civil

28 https://www.ombudsman.ge/geo/akhali-ambebi/sakartve-
lis-sakhalkho-damtsvelis-saparlamento-angarishi-2020

29 https://ombudsman.ge/geo/akhali-ambebi/sakhalkho-damts-
velma-sakartvelos-parlamentis-plenarul-skhdomaze-tsliuri-an-
garishi-tsaradgina

30 https://parliament.ge/media/news/parlamentma-sakhalkho-
damtsvelis-angarishis-shesakheb-dadgenileba-miigho

31 https://www.ombudsman.ge/eng/spetsialuri-angarishebi/
spetsialuri-angarishi-sakartvelos-parlamentis-2020-tslis-
29-ivnisis-dadgenilebashi-asakhuli-davalebebis-shesrulebis-
mdgomareobis-shesakheb

32 The Public Defender develops opinions on necessary legis-
lative changes and submit them to the Parliament of Georgia
in the form of a legislative proposal

—

CHART NO.1 -
GENERAL RULES FOR CONSIDERATION
OF REPORTS IN THE PARLIAMENT

The report shall be submitted by the

Organizational Department to the next
meeting of the Bureau.

The Bureau decides on the initiation of
the report review procedure, sets
the steering committee and the

deadlines for the parliamentary review.

The committees and factions shall submit

their comments on the report to the
Standing Committee within the -—
time limit set by the Bureau of the

Parliament.

The Steering Committee shall review
the report, prepare the report and

submit it to the Bureau within the time
limit set by the Bureau.

The report may be discussed in plenary.



Integration Committee amended its statute in 2021
providing that all the proposals addressed to the Par-
liament through the Annual Report of Public Defender
will be reviewed by the Working Group created under
the Committee. We believe this can be an effective
mechanism to solve the issue. As an alternative, the
Parliament of Georgia could also consider establishing
a sub-committee that would deal with Public Defend-
er's legislative proposals. For example, the Parliament
of Czech Republic, the Constitutional and Legal Affairs
Committee in the Chamber of Deputies (lower house)
has established in 2015 a sub-committee to deal with
legislative initiatives of the Ombudsman and judge-

ments of the European Court for Human Rights.

Performance review

The State Audit Office of Georgia carries out an inde-
pendent financial audit of the Public Defender Office
budget considering only the legality of financial pro-
ceedings and not the choice of priorities in the execu-
tion of the mandate. The last audit was conducted in
2018. The audit report is submitted by SAO to the Par-
liament. The report is further distributed internally to
the Committees on Budget and Finance (and its Audit
Group) and Human Rights and Civil Integration. The
2018 Audit Report was not discussed by the Parliament.

The Public Defender Office also provides standard
quarterly, semi-annual and annual statements on

budget execution to the Ministry of Finance.

Complaints and appeals

Citizens of Georgia, foreigners and stateless persons,
as well as legal entities under private law, and political
and religious associations may direct their complaints
of human rights violations to the Public Defender,
which can serve as grounds of an investigation into
human rights violations.

The Public Defender independently decides whether
to start an inspection after receiving a statement or
an appeal®. In case of citizens appeals, the Public
Defender must inform the complainant about the de-
cision of inspection as well as on the outcome. The
decisions of the Public Defender made within the con-
stitutional powers can’t be appealed, except those of
administrative nature (e.g., staff employment or dis-
missal). The authority to make decisions (admissibility

33 Law on Public Defender of Georgia, Art. 17

of complaint, termination procedure, etc.) has been
delegated to internal subdivisions and Public Defend-
er’'s deputies. An internal procedure for handling com-
plaints has been recently introduced within the Public
Defender Office34.

Consultations and institutional

cooperation

When performing its functions, the Public Defender
Office may engage external experts and NGOs to fulfil
its tasks. To conduct broader consultations, the Office
is establishing four advisory councils®* (e.g., monitor-
ing child’s rights; NPM), which allow to collect various
opinions and clarify findings as part of monitoring
mechanism.

Since 2005 within the Public Defender of Georgia
there has been established Tolerance Centre with aim
to develop the culture of tolerance and establish an
equal environment in Georgia. One of the main direc-
tions of the Centre is to coordinate the Councils of Re-
ligious and Ethnic Minorities of the Public Defender of
Georgia. The Councils are a space where religious and
ethnic minorities have the opportunity to discuss and
work on issues that are important to them. Currently,
the Council of Ethnic Minorities brings together about
100 organizations working on minority issues, while
the Council of Religions unites more than 30 religious
associations. The Councils represent the largest mi-

nority advisory forums today.3¢

In order to promote the best human rights practices
and standards as well as keep abreast of relevant
trends, the Public Defender Office has established and
expanded its cooperation with relevant human rights
international organisations The Office is a member of
the following international networks: Global Alliance
of National Human Rights Institutions (GANHRI); Eu-
ropean Network of national Human Rights Institutions
(ENNHRI); International Ombudsman Institute (IOl);
European Network of Equality Bodies (Equinet); The
European Network of Ombudspersons for Children
(ENOC); Association of Mediterranean Ombudsmen
(AOM); Asian Ombudsman Association (AOA); Euro-

pean Ombudsman Institute (EOI); International Con-

34 https://www.ombudsman.ge/res/docs/2021041412580449009.
pdf

35 https://ombudsman.ge/eng/sakonsultatsio-sabchoebi

3¢ https://ombudsman.ge/eng/tolerantobis-tsentri
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ference of Ombuds Institutions for the Armed Forces
(ICOAF). In some of these networks (I0l, ENNHRI,
ENOC) the Public Defender of Georgia has leading and
managerial positions.3’

Ethics and transparency

The Ombudsman shall not, during his or her term of of-
fice, engage in political, administrative, or profession-
al activities incompatible with his or her independence
or impartiality. The Public Defender and its office staff
are bound by legislative rules of ethics in all their pro-
fessional tasks. The Public Defender First Deputy and
Deputy shall declare their income and property under
the laws in force*é. The Public Defender Office also de-
veloped and approved an internal regulation covering
professional ethics (adopted on 28.01.2019) as well as
an internal policy to prevent sexual harassment in the
Office (adopted 14.11.2017).

To ensure transparency of its activity, the Public De-
fender has an up-to-date website on which all relevant
materials are easily accessible. These include inter
alia the Public Defender’s reports to parliament, news
releases and any documents/reports relating to the
Public Defender’'s remit and working practices. The
Public Defender Office has also a proactive approach
towards transparency. To this end, the Public Defend-
er approved internal rules on issuing public informa-

tion, publishing, and protecting of personal data3®.

3.2. State Audit Office of Georgia

The State Audit Office (SAO) is the supreme audit
institution in Georgia. SAO was created and defined
pursuant to Chapter 7 of the Constitution of Georgia.
It aims to promote efficiency and accountability of
public administration, assessing the legitimacy, effec-
tiveness, and efficiency in the management of public
financial resources and public property, including in
the autonomous republics or local self-government
bodies. It is the only public authority that carries out

37 https://www.ombudsman.ge/geo/saertashoriso-organizat-
siebi

38 Law on conflict of interests and corruption in the public ser-
vice https://matsne.gov.ge/en/document/download/33550/55/
en/pdf

32 Order no. 98 adopted by the Public Defender on June 7,
2019, defines the list of information to be proactively pub-
lished, which also refers to decisions made by Public Defend-
er Office.
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external expenditures and incomes audits in the pub-
lic sector promoting internationally recognized stan-
dards on the transparency and accountability in public
financial management?®®. SAO has also competence in

monitoring political parties’ finance.

The State Audit Office of Georgia is a highly credible,
transparent, and effective Supreme Audit Institution
in the region (see the World Bank Supreme Audit In-
stitutions Independence Index 2021)**. Following is an
assessment of the independence and accountability
of the SAO based upon the conceptual framework es-
tablished in the third chapter of this report.

INDEPENDENCE

Institutional design and decision-making

According to the Organic Law on State Audit Office,
SAO has organizational, functional, operational, and
financial independence*?. The Auditor General leads
the State Audit Office, presents reports to the Parlia-
ment of Georgia on the execution of the state budget

as well as annual reports on the activities of SAO.

The Auditor General is elected by the Parliament for
a five-year period, at the proposal of the Speaker of
Parliament, by the majority of full composition of par-
liament*3. Neither the Constitution nor the Parliament
RoP does not specify how many times one and the
same person may be elected as Auditor General. In-
stead, the RoP provides that one and the same can-
didate shall be nominated to parliament only twice.
In carrying out its roles, the Auditor General is sup-
ported by his deputies, including a First Deputy, who
are appointed and dismissed by the Auditor General.
The Presidium of SAO is an advisory body authorised
to manage administrative disputes (e.g., appeals,
complaints submitted by public authorities) concern-
ing the audit reports of SAO. The Auditor General, the
Deputy Auditor Generals and the heads of depart-
ments are members of the SAO Presidium.

The Law on State Audit Office does not prescribe spe-

cific requirements for the Auditor General position, ex-

40 International Standards for Supreme Audit Institutions (IS-
SAls)

41 Supreme Audit Institutions Independence Index 2021 Glob-
al Synthesis Report

42 Law on State Audit Office

43 Constitution of Georgia, article 69



cept for his/her political independence — The Auditor
General shall not, during his or her term of office, be a
member of any political party or engage in other politi-
cal activities**. In addition, the position of Auditor Gen-
eral is incompatible with any other remunerated activ-
ity, except for didactic, scientific and/or creative work.

The mandate of the Auditor General ceases upon de-
liberate resignation, revocation, as well as in the case
when recognised by the court as a beneficiary of sup-
port*5, missing or dead. The mandate may also be re-
voked when he/she loses the Republic of Georgia citi-
zenship or occupies a position incompatible with the

status of the Auditor General.

The Auditor General may be removed from office by
the decision of the Parliament in accordance with Ar-
ticle 48 of the Constitution of Georgia. None of Auditor
Generals was removed from the office. A vote of at
least one-third of members of parliament is required
to initiate the dismissal procedure of the Auditor Gen-
eral.*® The opinion of the Constitutional Court must be
sought before the vote in parliament, and once issued
the Speaker of Parliament, initiators of the dismissal
process, factions, and independent MPs needs to be
informed.

SAO doesn’t have the right for legislative initiatives

but has the right for legislative proposal. During 2013-

2021, SAO prepared and submitted to the Parliament

a package comprising 9 legislative proposals, seven

out of them were adopted by parliament. In consulta-

tion with SAO, the parliament amended the following
legislation:

* As a result of constitutional reform from 2017, the
Law on the State Audit Office was upgraded to the
status of organic law and the Auditor General was
authorized to appeal to the Constitutional Court.

* Law on Labour Remuneration in Public Institutions,

adopted on December 22, 2017, was amended pro-

44 Art.9 of the Law on State Audit Office

45 Beneficiary of support — a person who has psychological,
mental/intellectual disorders which may prevent him/her
from participating in public life fully and effectively on equal
terms with others; furthermore, these impediments, without
appropriate advice and aid, significantly make it harder for
the person to freely express his/her own will and to make
an informed and conscious choice in an area defined by the
court

46 Rules of Procedure of the Parliament of Georgia, articles
178-180

viding the Auditor General the authority to indepen-
dently determine the salaries of the employees of
the audit-analytical unit.

* On December 6, 2018, the Law on the State Audit
Office was amended providing that the financial au-
dit of the SAO should be conducted by an audit com-
pany selected through a tender by the Parliament.

* On July 2, 2020, amendments were made to the
Electoral Code, the Organic Law on Citizens’ Politi-
cal Associations, and the Criminal Code. As a result,
the function of investigating voter bribery was re-
moved from the SAO mandate and transferred to
law enforcement agencies. A number of innova-
tions have also been implemented to ensure the
effectiveness of the monitoring system of political

finance.

SAO also contributed to the development of the draft
Rules of Procedure of the Parliament (adopted on De-
cember 6, 2018). As a result, a permanent working
group was established to review the audit reports.

Actual autonomy in conducting its mandate

SAO is non-political and neither supports nor assists
any political party. The Auditor General decides on is-
sues concerning the activities of the SAO issuing nor-
mative acts — orders — in accordance with the Law of
normative acts. The Auditor General has the right to
make and cancel decisions regarding the activities of
the SAO, except for audit reports, which are approved
by the Head of the Audit Department, and cancelled
by the Presidium, which reviews disputes. The law
prescribes that no one may interfere with or influence
the Auditor General decisions. Any political pressure
on the State Audit Office or any other actions that may

infringe upon its independence is prohibited.

The Auditor General enjoys personal immunity. He/
she may not be detained, subjected to coercion, ar-
rested, searched (except in the case of flagrante de-
licto), without a prior consent of parliament.*”

The SAO designs its Annual Audit Action Plan indepen-
dently. No public authority may request or force the
SAO to change its audit plan, to carry out or stop cer-
tain audit activities. Only the Parliament may request
the SAO to perform some audit work. Unscheduled

financial and/or compliance audits can be conducted

47 Law on State Audit Office, Art. 11
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upon the request of the Parliament or a temporary
investigation committee*®. For over ten years, the
Parliament did not request SAO to conduct additional
audit work. The last request was in 2012%° when the
parliament passed a resolution requesting the SAO
to conduct an unscheduled audit on the spending of
funds for the construction of the Parliament Palace in
Kutaisi.

Auditor General has an appropriately high rank, also
reflected in its remuneration which shall not be less
than the salary of the Deputy Chairperson of the Par-
liament of Georgia (Art.322? of Law on State Audit Of-
fice). Moreover, when deciding about remuneration
of auditors, the Auditor General shall consider the
amount of remuneration existing in the largest audit
firms operating in country. The position of the Audi-
tor General is incompatible with membership in cen-
tral and local government authorities, any position in
public service and paid activities, except for scientific,
educational, or artistic activities.

Budget and financial resources

SAO is financed from the state budget. According
to Budget Code®® and parliamentary Rules of Proce-
dures?, the SAO prepares its draft annual budget and
submits it for review to the parliamentary Committee
on Budget and Finance. The Committee reviews the
draft budget statement within 3 weeks and makes a
conclusion. This conclusion is sent to the Parliament
for discussion in a plenary sitting. The Parliament ap-
proves it before 15 of June of the current year. The
approved budget is provided to the Government to
be reflected in the draft law of the State Budget. SAO
can then determine the budget of its Office, within
the scope of funds allocated by parliament. In addi-
tion, the SAO prepares multi-annual budgetary plans
too, as part of the Government Mid-Term Budgetary
Framework (MTBF).

The Law on State Audit Office as well as parliamen-
tary Rules of Procedure provide additional guaranty
for SAO’s independency. Thus, the approved budget
shall not be less than the corresponding amount of the

48 Law on State Audi Office, Art.18

49 https://parliament.ge/legislation/714

50 Budget Code of Georgia, Art. 41

51 The Rules of Procedure of the Parliament of Georgia, Art.
146
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Table 3: SAO Annual Budget

Budget
(EURO)

Budget (GEL)

2018 GEL 14,517,000 | Euro 4,286,225
2019 GEL 15,831,000 | Euro 4,674,333
2020 GEL 16,165,000 | Euro 4,767,045

Table 4: Technical assistance provided to SAO by

external partners

Projects (most recent

Funding Period

and ongoing)

Strengthening the
capacity of Supreme
Audit Institutions in the
Eastern Partnership Glz
countries to monitor the
achievement of Agenda
2030 objectives

2019-2020

Government to
Government Program
(G2G)

USAID 2019-present

previous year. The legal requirement not to reduce
SAQO’s budget without its consent is being followed in

practice (See Table 3).

The SAO plans to enhance further the audit of incomes
of various public authorities, however this requires ad-
ditional human resources. The issue has been raised
with Parliament and Government, but a final decision

is still pending.

SAO has managed to receive additional funding from
other sources than the state budget. Thus, some of
institutional development needs are covered from the
funds provided by the Saudi Arabia Fund, GiZ and US-
AID funded projects (Table 4).

Human Resources

The Auditor General approves the organisational
structure and headcount of the SAO, appoints and dis-
misses staff of the Office and SAO officials®2. S/he also
approves the chart of positions and the amount of re-
muneration within the limits of the payroll fund estab-

lished for the SAO. The office staff are public servants.

52 Law on State Audit Office, Art. 10



The Law on remuneration in public institutions®® and
the Law on State Audit Office provides the SAO with
the authority to independently decide on the staff pay.
The Auditor General decides on his/her remuneration,
his/her deputies, members of the Presidium, auditors,
and analysts of the SAO. The institution has approved
various internal staff policies and procedures regulat-
ing rotation of staff, professional development and ca-

reer management, internships, and others.

However, the SAO struggles to retain qualified em-
ployees due to limited resources the institution has
available for salaries. The depreciation of the national
currency (Georgian Lari) and the fact that salaries of
SAO’s employees were amended last time 5 years
ago, triggered a high staff turnover within the institu-
tion. Due to the Covid-19 pandemic, SAO refrains from
increasing staff remuneration, a measure applied
across the government sector. Thus, the gap between
private audit companies and SAO in terms of staff pay
has substantially increased, making the work less at-
tractive.

ACCOUNTABILITY

Reporting

The SAO submits annually its activity report to the Par-
liament of Georgia by 1 June. The report shall include
results of the SAQO’s financial audit in an annex. There
is no standard reporting form. The report is reviewed
by the parliamentary Budget and Finance Committee
and subsequently by the plenary. Upon its consider-
ation, the Parliament shall adopt a decree providing
recommendations and terms for their implementa-
tion®4. The last report on the activity of SAO was sub-
mitted to the Parliament on June 1, 2021. The report
was discussed in the Budget and Finance Committee
and in the plenary on 22 July 202155,

SAO also prepares a Statement on the Government’s
Annual Report on the Implementation of the State
Budget (within 50 days after receiving the report on
the implementation of the state budget from the Min-
istry of Finance). The report is reviewed first by the

parliamentary Budget and Finance Committee, fac-

53 https://matsne.gov.ge/en/document/download/3971683/4/
en/pdf

54 The Parliamentary Rules of Procedure, Art.165

55 https://parliament.ge/legislation/22338

tions, and independent MPs and subsequently by the
plenary (by the end of the parliamentary spring ses-
sion). The audit report on annual budget performance
covers important issues such as medium-term budget-
ary planning, budget preparation and approval, pub-
lic debts and loans, resource management, internal
financial control and accounting-reporting. The focus
is on implementation of programs of specific spending
institutions, and on planned and achieved results and
indicators. However, there is no in-depth discussion of
budget execution report within the plenary, the core
issues mainly being debated within the Finance and

Budget Committee.

A major focus of the State Audit Office (SAO) of Geor-
gia is to examine the effectiveness of the govern-
ment’s public debt management. Public debt man-
agement is of particular importance for ensuring fiscal
and macroeconomic stability. SAO’s Follow-up Perfor-
mance Audit on Public Debt Management>® found that
from 2014 to 2019, Georgia’s public debt doubled, to
42 percent of the projected Gross Domestic Product
(GDP) at the end of October 2019. Seventy-eight per-
cent of total public debt at that time was external,
i.e., borrowed from international financial institutions
or bilateral creditors in foreign currencies. This rise in
public debt was driven by increased borrowing and by
depreciating the national currency>’. The public debt
ratio grew further as a result of the pandemic, and it
was projected to equal 57.9 percent of the GDP by the
end of 2020. SAO Georgia’s 2020 audit also found that
while the government had taken some positive steps
to manage public debt, it had implemented only four
of SAO’s nine recommendations. It is recommended
to further incorporate parliament’s oversight of debt
and debt management in to the four phases of the
budget cycle — formulation, approval, execution and

oversight®8,

The Audit Group established under the Finance and
Budget Committee is effective. It develops draft deci-

sions of the Finance and Budget Committee contain-

56 bobgemdboogm 30emol_dotmgs.pdf (sao.ge)

57 See the IMF Report on Georgia from April 2021 https://
www.imf.org/-/media/Files/Publications/CR/2021/
English/1IGEOEA2021001.ashx

58 See the WFD Report on The Role of Parliament in Public
Debt Management by Geoff Dubrow (2020) https://www.wfd.
org/what-we-do/resources/role-parliament-public-debt-man-
agement
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ing relevant recommendations and submits them to
the committee. The SAO provides around 60 audit
reports a year to parliament, most of these reports
being processed by the Audit Group. The number of
reports discussed by the Finance and Budget Commit-
tee has constantly increased so the rate of recommen-
dations implemented by various public authorities (in
average 45-50% of SAO annul recommendations are

implemented®?).

Twice a year, together with the submission of prelim-
inary and full reports on the execution of the State
Budget, the State Audit Office shall submit to the Par-
liament its conclusions on the Government report. In
addition, every 2 years, the SAO shall present to the
Parliament of Georgia am aggregated audit report on
the spending and execution of the budgets of local
self-government units. The SAO shall submit all its re-
ports to the Parliament. In addition, the Audit Office
shall inform the Parliament twice a year about par-
ticularly important reports — by 10 September of the
current year and by 10 February of the following year.
The audit reports produced by SAO as well as its deci-
sions are published on its official webpage.

SAO is also monitoring the funding of political parties
(e.g., public funding, donations, membership fees)
checking their expenditures and developing reports
on identified violations. Political parties are required
to periodically report on their finances. The annual
declaration filled in by political parties shall contain
information on the party’s income and expenditure,
including the funds used for the electoral campaign
and any property held. This information must be made
public and reveal the identity of donors. There are
sanctions in the form of fines or loss of public funding.
A seizure may be also used in proportion to the sanc-
tion provided for the relevant offenses. However, the
SAO does not have the sufficient human resources to

fulfil this role more effectively®®.

Performance review

The annual financial statements of the SAO are sub-

59|n 2019, the SAO created an electronic system for monitor-
ing the implementation of recommendations www.aris.sao.
ge

60 OSCE/ODIHR, Georgia, Presidential Election, 28 October
and 28 November 2018: Final Report, 28 February 2019
https://www.osce.org/odihr/elections/georgia/412724
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ject to external audit. The audit is carried out, in accor-
dance with the international standards of auditing, by
an independent, renowned, and experienced external
audit organization selected by the Parliament based
on a tender. In 2018 and 2019 the financial audit of
SAO was conducted by Deloitte, in 2020 by Pricewa-
terhouseCoopers (PwC). The audit report is attached
to the SAO Annual Activity Report which is published
on the official website of the SAO and available to all

interested parties.

SAO had succeeded in finalising the implementation
of ISSAIl standards on financial, compliance and perfor-
mance audits and had established relevant quality con-

trol and quality assurance procedures and practices.

Complaints and appeals

SAO holds in-depth hearings on key findings of audit
reports with participation of audited entities. Hearings
are conducted in public except for national security or

similar sensitive discussions.

All auditees, within 20 days after receipt of the audit
report!, may appeal the audit report to the SAO Pre-
sidium only, except those which are not an adminis-
trative body. These bodies shall also appeal the report
in court (See the Table 5)

Table 5: Number of audit reports appealed during
2019-2021

2019 2020 2021

No of reports appealed
to the Presidium

No of reports appealed
to court

The Presidium of the SAO reviews administrative com-
plaints within 20 days after their submission. Consid-

ering their complexity, this term may be extended.

Consultations and institutional cooperation

When performing the audit, the SAO may contract or
involve qualified specialists to assist it accordingly in
the fulfilment of its tasks, as well as request some spe-

cialized state institutions to carry out specialized veri-

61 Law on State Audit Office, Art. 27



fications that will facilitate the clarification of some
findings. SAO organises consultations with public au-
thorities, CSOs and other stakeholders to collect feed-
back and additional input on the legislative amend-

ments suggested to the Parliament.

In addition, in performing its functions the SOA con-
siders the international best practices and standards
applied for audits. The SAO is a member of the In-
ternational Organization of Supreme Audit Institutions
(INTOSAI), being represented in different Committees,
subcommittees, and working groups. The SAO is a
member of the European Organization of Supreme
Audit Institutions (EUROSAI), which is one of the re-
gional groups of the International Organization of Su-
preme Audit Institutions (INTOSAI). The SAO is also a
member of the Asian Organization of Supreme Audit
Institutions (ASOSAI), one of INTOSAI's regional work-
ing groups, established in 1979 and consisting of 45
Supreme Audit Institutions (SAls).%?

Ethics and transparency

The General Auditor, his/her deputy, members of the
Presidium of the SAO, heads of Departments and of
structural units shall declare their income and proper-
ty under the laws in force®3. This is done regularly and
in a timely manner, all the declarations are collected
by the Civil Service Bureau®*. The SAO has also devel-
oped and approved a self-regulatory Code of Ethics
that applies to all SAO staff on September 27, 2010. A
revised version was introduced starting with Novem-
ber 26, 2019°¢5,

SAO has an up-to-date website on which all relevant
information is easily accessible. These include audit
reports, statements, news releases and any docu-
ments relating to the SAO’s remit and working prac-
tices.

3.3. State Inspector’s Service

Note: At the end of December 2021, during our analy-

52 https://sao.ge/en/about-us/international-partners-and-proj-
ects/Memberships-in-the-unions-of-the-Supreme-Audit-Insti-
tutions-(SAls)

53 Law on conflict of interests and corruption in the public ser-
vice https://matsne.gov.ge/en/document/download/33550/55/
en/pdf

54 https://declaration.gov.ge/

55 https://sao.ge/Uploads/2020/1/etikis_kodeksi.pdf

sis, the Parliament of Georgia decided to abolish the
SIS, while two new state agencies — a Special Investi-
gation Service and Personal Data Protection Service —
were established to investigate offences committed
by authorities and to monitor personal data process-
ing®¢. While the analysis of such decision is beyond
the mandate of the current assignment, it seems
important for the Parliament of Georgia to consider
the findings and recommendations presented in this
report along with international best practices for inde-
pendence and accountability when setting up the two

new agencies.

State Inspector’s Service (SIS) was established as an
independent public authority in Georgia in July 2018.
As a legal successor of the Office of the Personal
Data Protection Inspector, SIS has the task to carry
out key oversight functions of state institutions and
private companies, merging the two pillars of per-
sonal data protection and investigations into crimes
committed by law enforcement officers under one

authority.

Following is an assessment of the independence and
accountability of the SIS based upon the conceptual
framework established in the third chapter of this re-
port.

INDEPENDENCE

Institutional design and decision-making

The SIS is independent from executive and account-
able only to the Parliament of Georgia. Its organisa-
tional structure has evolved over the time. In 2020
three additional departments (for supervising public
sector, private sector, and law enforcement bodies)
have been established to deal with data protection
issues according to sectors. An Operative Unit was
also established as a separate structural unit, with
the main function to facilitate effective investigation
of crimes.

Our interviews revealed the SIS has sufficient powers
to effectively exercise its functions related to personal
data protection. The situation is less obvious in terms

of the investigation of crimes committed by law en-

%6 https://parliament.ge/en/media/news/parlamentma-sakhel-
mtsifo-inspektoris-samsakhuris-shesakheb-kanonshi-tsvlile-
bebi-ganakhortsiela
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forcement officials. The current legislation does not
provide for sufficient guarantees of functional inde-
pendence of the Service. As an independent investi-
gative body, SIS is not entitled to independently (with-
out the engagement of the Prosecutor’s Office) decide
on carrying out important investigative actions (such
as search, seizure, or covert investigative actions).
For these cases, a prosecutor is entitled to issue a
mandatory instruction to an investigator concerning
the conduct of investigative activities, including those
that, according to current legislation are carried out
by the decision of an investigator independently®’.
Such dependency on another institution cannot fully
guarantee the institutional independence of the Ser-
vice. Thus, the investigation and prosecution func-
tions require split.

According to the Law of on the State Inspector’s Service
the State Inspector and the Deputy State Inspector are
entitled to submit substantiated proposals to the Gen-
eral Prosecutor’s Office on various issues (e.g., initia-
tion of criminal prosecution, carrying out investigative
activities infringing upon private property). However,
the law does not provide for the right to appeal the
refusal of a prosecutor in the court. Granting such a
right to the SIS would increase trust into final decisions
adopted by the SIS. To this end, SIS developed legisla-
tive proposals and submitted them to the Parliament
and Government for further consideration. Other two
legislative proposals, submitted by SIS in the previous
years, are still pending approval of parliament.

Any citizen of Georgia with no conviction recorded,
who has higher legal education and at least 5 years of
professional experience in the judicial or law enforce-
ment system or in the field of human rights, and pos-
sesses high professional and moral reputation, may
be elected as the State Inspector. The selection com-
mission established by the Prime Minister of Georgia
to select qualified candidates for the State Inspector’s
position has the following composition:

a. a representative of the Government of Georgia

b. chairperson of the Human Rights and Civil Integra-

tion Committee of the Parliament of Georgia
c. chairperson of the Legal Issues Committee of the

Parliament of Georgia

67 SIS 2020 Activity Report https://stateinspector.ge/uploads/
tinymce/documents/ENG_Personal_Data_2020.pdf
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d. deputy chairperson of the Supreme Court of Georgia

e. the first deputy or Deputy Chief Prosecutor of Georgia

f. Public Defender of Georgia or the representative of
the Public Defender of Georgia

g. a person with relevant experience, selected from
the members of non-entrepreneurial (non-commer-
cial) legal entity by the Public Defender of Geor-
gia through the open competition procedure, who
has the experience of working in the field of human
rights and/or personal data protection

The Sl is elected by the Parliament for a six-year pe-
riod, at the proposal of the Prime-minister, with a ma-
jority vote of full composition of the Parliament.®® The
mandate is not renewable - the same person cannot
be elected for two consecutive terms of office®. The
mandate may be revoked by parliament when Sl loses
the Republic of Georgia citizenship; show an inability
to exercise powers due to health problems for four
consecutive months; elected or appointed to another
office; sentenced to imprisonment by a final Court rul-
ing or recognised as a beneficiary of support, missing
or dead. Once the Speaker of Parliament notifies the
Parliament on the occurrence of such circumstances,
without voting on it, the SI’'s mandate is then consid-
ered terminated.

The position of the Sl is incompatible with member-
ship in central and local government authorities, any
position in public service and paid activities, except
for scientific, educational, or artistic activities. In addi-
tion, the State Inspector shall not be a member of any
political party or participate in political activity.

Actual autonomy in conducting its mandate

The Law on the State Inspector Service makes explicit
the State Inspector’'s independence and specifically
prohibits attempts by others to influence the SIS’s de-
cisions’. The SI has immunity from legal persecution
for acts performed under the law. The S| cannot be
detained, subjected to coercion, arrested, searched
without a prior consent of the Parliament (excepting

%8 Rules of Procedure of the parliament of Georgia, Art. 204
%9 Law on State Inspector Service, Art. 6

70 Art. 11, Law on State Inspector Service of Georgia provides
that any type of influence on the servants and investigators
of the State Inspector Service, or illegal interference with the
activities of the State Inspector, shall be prohibited and is
punishable by law.



flagrante delicto)’*. S/he has also the right not to tes-
tify on information that has been confided to her/him
during her/his mandate. This immunity applies even
after the termination of powers.”?

Budget and financial resources

SIS gets its funding from the state budget. The draft
annual budget proposal of the Service is developed
within the pre-defined marginal volumes by the Gov-
ernment of Georgia. The Ministry of Finance (MoF)
oversees the SIS’s budget as part of the wider bud-
get-setting for central government. Our interviews
revealed, over the past 3 years, SIS has never been
asked to explain or justify its budget proposal before
any parliamentary committee. Thus, SIS depends on
the decision of the Ministry of Finance in allocating

funds for its activity.

The budget is presented to the Parliament alongside
the budgets of Executive ministries and scrutinised as
part of the total national finances. It is the MoF who
recommend the final budget, and whose permission is
required, for example, to allow in-year financial flex-
ibility such as virement between budget lines. The
SIS submits semi-annual and annual financial reports
based on standard reporting forms approved by the

Ministry of Finance.

Table 6: SIS Annual Budget

Budget

(EURO)
2018 GEL 2,000,000 Euro 590,040
2019 GEL 5,000,000 Euro 1,475,100
2020 GEL 7,000,000 | Euro 2,065,715

The SIS has also managed to establish close coopera-
tion with donor organizations: Council of Europe, EU
Delegation to Georgia, GiZ, UNDP, OHCHR, USAID and
US Embassy etc. The table below provides an over-

view of the technical assistance received by SIS so far:

The level of annual funding cannot be reduced without

a prior consent of the State Inspector.”® The SIS has

received new investigative powers in 2019, subse-
quently, the annual budget was increased to cover the
cost for additional staff and other related expenses.
Due to the COVID-19 pandemic, the SIS budget was
reduced in 2020. Lack of office space, specifically in
the regions is among the challenges that hamper the
SIS work.

Human resources

SIS is managed by the State Inspector who approves
the organisational structure, decides on the head-
counts and the roles and responsibilities of SIS struc-
tural units. All the SIS staff are public servants. Part
of them - the investigators’® — are hired and paid fol-
lowing a separate procedure developed and approved
by SIS75. The Sl decides on its own remuneration, the
law does not provide an indication on the level of pay-
ment.

Currently, the SIS counts 125 employees. We were
told, the current number of staff is not sufficient, the
number of investigators being small. In 2020, the Ser-
vice submitted a proposal to the Government of Geor-
gia to increase the number of staff, but their number

remained unchanged.

ACCOUNTABILITY

Reporting

Annually, no later than March 31, the State Inspector
submits to the Parliament the SIS activity report along
with the financial statement. The report provides an
insight into the state of personal data protection in the
country, the oversight of covert investigation and ac-
tions related to the digital communication identifica-
tion central bank as well as the state of investigation
of criminal cases.”® The report shall be discussed in
the Parliament, but it does not require a formal ap-
proval of parliament. At the end of discussion, the
Parliament shall acknowledge the report and is autho-
rized to adopt a decree, in accordance with the RoP.
The reports are regularly presented to and discussed
by parliament. The only exception in this regard is the

2020 report of the Service, which was submitted to

71 Rules of Procedure of the parliament of Georgia, article 181
72 Law on State Inspector Service, Art. 11 (currently Law on
the Protection of Personal Data, article 40°)

73 Law of Georgia on the State Inspector Service, Art. 10

74 The employees of the Investigative Department and the
General Inspectorate

75 The SIS Salary Payment Rules were adopted on 26 May 2019
76 Rules of Procedure of the parliament of Georgia, article 169
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Table 7: Technical assistance provided to SIS by external partners

Projects (most recent and ongoing) Funding Period
Juvenile and Adult Detainee Support (JADES) -completed Council of Europe 2019-2021
Supporting Freedom of Media and Internet in Georgia — completed Council of Europe 2019-2021
Human Rights Compliant Policing in Georgia (HRCPG) — ongoing Council of Europe 2021-2023
Strengthening Media Freedom, Internet Governance and Personal Data )
¢ . .I . I . v Council of Europe 2021-2023

Protection in Georgia (SMIP-GE) — ongoing
Suppo'rt to' the Development of Criminal Policy, Prosecution and EU 2020-2021
Investigation — completed
Support to Security Sector Oversight in Georgia — ongoing EU 2021-2024
Implemented by UNDP and OHCHR - Human Rights for All (phase 1) — EU 2019-2020
completed
Project funded by N ian Emb d impl ted by UNDP and

roject funded by Norwegian Embassy and implemented by an Neragen Emlessy 2020-2021
OHCHR
Implelmented by UNDP and OHCHR — Human Rights for All (phase 2) - EU 2021-2023
ongoing
Good Governance Initiative — completed USAID 2020-2022
Department of Justice (Do)) US Embassy 2020-2021
Bureau of International Narcotics and Law Enforcement Affairs US Embassy 2020-2021
Promoting Personal Data Protection in Georgia — project implemented by Embassy of 2020-2021
NGO IDFI Netherlands
Taklng Georgia to a higher level of Personal Data Protection — project UNDP 2021
implemented by NGO IRC
OSGF project — implemented by NGOs IDFl and EMC 2020-2021
UN Women GEO project “Good Governance for Gender Equality in Norwegian Ministry of 2020-2021
Georgia” Foreign Affairs

C il of E d
“CyberEast” ouncitof Europe an 2020-2022
EU joint project

!EU4 Security, Accountability and Fight Against Crime in Georgia (safe) — EU 2021-2022
implemented by UNOPS

the Parliament on 31 March 202177, and which has not
been discussed at committee and/or plenary session.
In December, 2021 the SIS was abolished by Parlia-
ment without discussing their report.

Noteworthy, the Parliament is normally considering
the SIS report during its fall session leaving insuffi-
cient time to SIS to follow-up on the parliament’s
recommendations. Moreover, the resolution of parlia-
ment to a large extent requires SIS addressing the re-

77 Official website of the Parliament of Georgia, https://parlia-
ment.ge/legislation/21860
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ported challenges, being less demanding in the case
of other public authorities concerned in the SIS annual
report. Thus, avoiding demanding other authorities to
assist SIS in carrying out their tasks (i.a. by providing
the evidence needed for the investigations carried out
by SIS), the Parliament is reducing SIS’s capacity to

effectively exercise its functions.

The law foresees certain standards for reporting form
for the activity report. The report shall include’:

78 Law on State Inspector Service, Article 12



* Information about the activities carried out in the
field of personal data protection

* general assessments, conclusions and recommenda-
tions on the situation in the area of data protection

* the information on significant violations detected
during the year and measures undertaken; general
statistical information on the activities carried out
in the field of control of the conduction of secret
investigative activities

* general information on the offences under the SIS

» statistical data on the ongoing investigation in the
field of its powers

* general trends, assessments, conclusions and rec-
ommendations and other relevant issues.

The annual report of the State Inspector Service shall
not contain information on the issues related to the
investigation of a particular criminal case and/or the
circumstances of the case.

Once a year, the SIS also presents a report on the re-
sults of its oversight of implemented investigative ac-
tivities and covert investigative actions envisaged by
the Criminal Procedure Code of Georgia. The Bureau
of the Parliament shall submit the report to a relevant
committee of the Parliament and Trust Group.’® How-
ever, the parliamentary RoP has no specific provision
related to the review or discussion of the SIS’s report
on investigative activity. This would allow the parlia-
mentary oversight function to fully take advantage of
the work of SIS.

Performance review
The performance and financial control over the activi-
ties of the SIS is carried out by the State Audit Office.

Complaints and appeals

The SIS reviews citizens’ complaints and monitors the
lawfulness of personal data processing by conducting
inspections. SIS’s decisions may be appealed only in
court under standard procedures.?® The SIS General
Inspection Department reviews complaints concern-

ing SIS staff and their conduct.

Consultations and institutional cooperation
The Service provides consultations on personal data
protection to the interested legal and natural persons,

contributing to public awareness-raising.

To harmonize with international standards, the SIS
representatives participated in various international
formats on behalf of the country such as the sittings of
the Global Privacy Assembly (GPA) and working meet-
ings of the Council of Europe’s Ad hoc Committee on
Artificial Intelligence (CAHAI). SIS has also established
professional relationship with the Ontario Special In-
vestigation Agency (SIU) and with the Independent Of-
fice of Police Conduct in England and Wales (IOPC). It
actively cooperated with the European Committee for
the Prevention of Torture (CPT).

Ethics and transparency

The SIS has an approved Code of Ethics for the em-
ployees of the Investigative Department of the SIS.
Disciplinary proceedings against the investigators of
the SIS shall be carried out in accordance with the
procedure established by the SI®. All the other staff
is bound by the general rules of conflict of interests
and professional ethics that applied to public ser-
vants. The S| has established a disciplinary council to
address staff disciplinary issues. Its composition and

procedures are made public.

In 2019, the SIS launched a new webpage to improve
public outreach and communication. The webpage
on personal data protection (www.personaldata.ge)
maintained its outlook and information; while, for
ease of access to information on investigative func-
tion, a new webpage was set up — www.stateinspec-
tor.ge. Both pages have been merged under the main

webpage of the Service (www.sis.gov.ge).

3.4. Georgian National Communication
Commission

Georgian National Communication Commission (Com-
Com) is the main regulatory authority empowered to
regulate the broadcasting and electronic communica-
tion areas. The Commission was established as a legal
entity in 2000 and is structurally and legally indepen-
dent from the Government as well as independent of
network and/or service providers from the sector. The
Constitution of Georgia guarantees the institutional
and financial independence of the national regulatory
body established to protect media pluralism and free-
dom of expression in mass media®?.

79 Rules of Procedure of the parliament of Georgia, article 169
80 Law on State Inspector Service, Art. 16

81 Law on State Inspector Service, Art. 10
82 Constitution of Georgia, Art.17
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ComCom performs its functions and duties based on
Law no0.1514/2005 on Electronic Communications and
Law no.780/2004 on Broadcasting. In addition, Law
no.1666/2002 on National Regulatory Bodies provides
guarantees for ComCom independent functioning,
prohibiting any political pressure or unlawful interfer-
ence from state authorities.

ComCom contributes to the development of the in-
ternal electronic communications market, promotes
competition in the provision of electronic communica-
tions networks and services and performs its regula-
tory duties with the view of implementing the National
Strategy for Development of Broadband Networks for
2020-2025, approved by the Government in 2020823,
ComCom is also responsible for regulating and over-
seeing legal compliance in the field of broadcasting.

Following is an assessment of the independence and
accountability of the ComCom based upon the con-
ceptual framework established in the third chapter of
this report.

INDEPENDENCE

Institutional design and decision-making

Georgian regulatory system is well aligned with EU
regulatory framework. Legal guarantees of indepen-
dence of NRA have been established in the Consti-
tution of Georgia since 2017 with further technical

changes introduced in 201884,

The Commission consists of 5 members (commission-
ers), elected by Parliament by a majority of votes for
a six-year term?®. Candidates are nominated by the
President of Georgia, the list of candidates requiring
countersignature of the Prime Minister. For this pur-
pose, the Government is organising an open compe-
tition by publishing a decree providing selection re-

quirements®®. As a result of the selection process, the

8 https://eufordigital.eu/georgia-approves-broadband-devel-
opment-strategy-2020-2025/

84 See the EU4Digital Gap assessment of Georgia regulatory
system in the field of electronic communications, October
2020 https://eufordigital.eu/library/gap-assessment-of-geor-
gia-regulatory-system-in-the-field-of-electronic-communica-
tions/

85 Rules of Procedure of the parliament of Georgia, Art, 204
86 https://www.gov.ge/print.php?gg=1&sec_id=288&info_id=
79021&lang_id=ENG
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Government submits to the President of Georgia a list
of selected candidates — at least three candidates will

be selected for each vacant position.

The nominations are assessed by the relevant the-
matic parliamentary committee, normally this is the
Sector Economy and Economic Policy Committee. The
committee is organizing a hearing to assess the can-
didates. It votes separately on each candidate before
presenting the candidates to the plenary. ComCom
members are elected by a majority of votes of the full

composition of the Parliament.

Candidates must possess a Master’'s degree in Eco-
nomics, Public Administration, Business Administra-
tion, Law, Electronic Communications or Journalism or
the equivalent, and have at least 10 years of work ex-
perience, including 3 years in a managerial position.
ComCom members serve in their personal capacity
for staggered terms and may be re-elected for one
more term. Noteworthy, the international best prac-
tices recommend establishing three distinct selection
requirements for NRA heads or board members:
* adequate personal and professional qualifications,
i.e. high moral standards, good reputation;
* higher education in form of a university degree (in
the field of law, economics or technology);

* adequate professional work experience?®’.

Thus, it is recommended supplementing Law on
Broadcasting to foresee additional requirements re-
lated to personal and professional qualifications for
candidates applying for ComCom membership.

The ComCom members elect amongst themselves a
Chair of the Commission within 15 calendar days after
expiration or termination of the term of the current
chairperson. The ComCom chairperson is elected by
a simple majority of votes, for 3 years and can be re-
elected twice within its commissioner term (Law on
Broadcasting was amended in 2019, abolishing a ban
on electing the same commissioner to the post of the
chairperson for more than one term). The Chair can
be dismissed by the other members of the Board and
needs to carefully negotiate to keep majority support
within the Board, thus hampering the independence

87 See CEER report on the organizational framework of Eu-
rope’s national energy regulators, 26 April 2021 https://
www.ceer.eu/documents/104400/-/-/3daa9416-edc7-c741-
6042-c71d4ed50bb0



and functionality. It is recommended that the Chair of
the NCC is appointed by parliament, thus strengthen-

ing the independence of the Chair and the institution.

A commissioner may be dismissed only by the Parlia-
ment.®® The mandate may be revoked by parliament
when a commissioner resigns, is sentenced to im-
prisonment by a final Court ruling, s/he is recognised
as a beneficiary of support, missing or dead. On the
occurrence of such circumstances, the mandate of a
commissioner is terminated by a vote of a majority of
MPs present at the plenary sitting. In case of ethics
rules violation or incapacity to exercise its duties for
15 consecutive working days or for a cumulative pe-
riod of more than 2 months in a year for unjustifiable
reasons, 1/3 out of total Members of Parliament may
initiate the dismissal procedure. The issue shall be dis-
cussed in a plenary sitting. The Parliament approves
the decision on dismissal with the vote of three-fifths

of the full composition of the Parliament®.

The decrees approved by ComCom are published on
the legislative herald of Georgia (www.matsne.gov.ge).

Actual autonomy in conducting its mandate
ComCom members may not hold any other public or
private position. They may not be affiliated to politi-
cal parties or structures. Neither Commissioners nor
their family members may own, directly or indirectly,
shares in enterprises which could create a conflict of
interest. The same applies to ComCom office staff. In
all other cases, incompatibility will lead to commis-
sioners’ dismissal.

ComCom is an autonomous public body, with all the
attributes of public legal entities and develops and
approves its own internal regulations. As the market
evolves the relevant legal framework requires further
improvement. To this end, ComCom prepared nine leg-
islative proposals during 2014-2018, seven of them be-

ing accepted by parliament and two being rejected®°.

The Art.48 of Law on Electronic Communications au-
thorises the Government (Ministry of Economy) to
develop the national numbering system in consulta-

88 Official website of the CC, https://www.comcom.ge/en/the-
commission/about-commission

89 Rules of Procedure of the parliament of Georgia, Art. 185
20 Majority of legislative proposals were related to the amend-
ment of legislation related to broadcasting, electronic com-
munications, licences and permits

tion with ComCom °*, which weakens ComCom'’s po-
sition of independent regulator (see additionally the
EU4Digital Gap assessment of Georgia regulatory sys-
tem in the field of electronic communications®?). Mat-
ters related to the use of numbering resources shall be
regulated by the ComCom. Furthermore, the ComCom
shall issue permits for using numbering resources and
specify permit conditions®3.

Budget and financial resources

ComCom gets its funding from regulation fees which is
0.5% of the total annual turnover of broadcasters (ex-
cluding VAT) and 0.75% of the total annual turnover
of authorized and licensed electronic communications
providers (excluding VAT). The source of funding of
the Commission is also the amount to be paid for the
right to use the radio frequency spectrum and / or
numbering resource (except for the fee for the use of
the exhaustible resource fee for obtaining a license).
Our interviews revealed that ComCom is facing some
challenges in retaining and recruiting qualified staff.
Although the institution’s staff remuneration is among
the highest within the public service in Georgia, their
salaries are average or even lower compared to the

stakeholders of the regulated sector.

The ComCom annual budget is comprised by compul-
sory current and capital annual expenses. After cov-
ering the expenses determined by the budget of the
Commission, ComCom may transfer the remaining
budget funds (if any) to the State Budget®*. However,
the EU regulatory framework requires any surplus be

returned to market participants®s.

Human resources

The Commission sets up its organisational structure
independently. It decides on the headcount and staff
remuneration. ComCom has the authority to hire and
dismiss staff, based on approved internal regula-
tions.

21 numbering system - a defined combination of symbols
used in the process of providing electronic communication
services for identifying an electronic communication opera-
tor’'s network or terminal equipment of a user

92 https://eufordigital.eu/library/gap-assessment-of-georgia-
regulatory-system-in-the-field-of-electronic-communications/
93 See the Gap assessment of Georgia regulatory system in the
field of electronic communications, EU4Digital October 2020
%4 Law on Electronic Communications, Art. 12

95 See Directive 2002/20/EC, Art.13
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ACCOUNTABILITY

Reporting

Before 1 June of each year, the ComCom Chair sub-
mits for information to the President, Government,
and Parliament its annual activity report that includes
the results of ComCom financial audit. There is no
standard reporting form for the activity report. The
Parliament reviews the report following the general
rules of procedure.’® The last report was submitted
to the Parliament on May 31, 2021°7. On 28 Decem-
ber 2021, the Committee on Economy and Economic
Policy discussed the 2019 and 2020 Annual Activity
Reports provided by ComCom?? (see Table 8 below).

Performance review

ComCom conducts annual financial audit of its ex-
penses and accounts in accordance with international
accounting standards®®. The audit is carried out, in
accordance with the international standards of audit-
ing, by an independent, renowned, and experienced
external audit organization. The results of audit are in-
tegrated into the annual activity report, which is sub-
mitted to the Parliament and discussed within the rel-
evant Committees. The audit reports are published by

% See the chart #1 in annexes

97 Official website of the Parliament of Georgia, https://parlia-
ment.ge/legislation/22152

%8 Official website of the Parliament of Georgia, https://
parliament.ge/en/media/news/dargobrivi-ekonomikisa-da-
ekonomikuri-politikis-komitetma-komunikatsiebis-erovnuli-
komisiis-sakmianobis-2019-da-2020-tslebis-angarishebi-
moismina

%9 Law on National Regulatory Bodies, Art. 17

ComCom on its official webpage. Moreover, the Par-
liament has the right to initiate such an audit too*°.
However, we found no evidence that Parliament has
exercised this power with ComCom so far, the situa-
tion is opposite in the case of other institutions such
as the National Bank and Pension Agency. For these
institutions, the annual audit is mandatory according
to Parliament RoP.

Complaints and appeals

Depending on the legal document under review, the
ComCom’ decisions may be appealed either to the
Constitutional Court or the common courts of Geor-
gial®l. The ComCom’s decisions taken under the Law
on Broadcasting enjoy no immediate effect if an ap-
peal is submitted as there is a general suspensive
effect under Georgian administrative law, while the
Law on Electronic Communications Article 11 and 46?
(amended by Parliament on 17 July 2020) introduces
an exception for ComCom decisions. Once an appeal
is filed in the court, only the court can decide about
the suspension of the execution of the decision?,

ComCom is required to ensure that any cost recovery
mechanism or pricing methodology that it mandates
serves the purpose of promoting efficiency and sus-
tainable competition and ensures consumer benefits.
To this end, a Public Defender’s service for consum-

190 parliament RoP, Art. 168

101 Law on National Regulatory Bodies, Art. 18

102 See the Venice Commission Opinion requiring the Parlia-
ment to repeal these amendments and conduct proper RIA
https://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD(2021)011-e

Table 8: Reports submitted by ComCom to the Parliament in the last 3 years'®?

Number and date

o Title of the report Status

of submission

1 1-10641/19 2018 ComCom Annual Distributed to the committees and parliamentary
29.05.2019 Activity Report factions for deliberation

5 1-8205/20 2019 ComCom Annual Distributed to the committees and parliamentary
23.06.2020 Activity Report factions for deliberation. The 2019 and 2020 reports

were discussed by the Human Rights and Sector

3 1-7095/21/10 2020 ComCom Annual Economy and Economic Policy Committees. Discussion

31.05.2021 Activity Report in a plenary sitting is still pending°3.

103 Parliament RoP, Art. 176.6 provides that Discussion of a report at the plenary sitting of the Parliament is mandatory if the
relevant law envisages participation of the Parliament in the staffing of the presenting body
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ers’ interests has been created, which is independent
from the administrative staff of Commission. The can-
didates for the Public Defender for Consumers’ Inter-
ests position are selected though an open competi-
tion. The Economy and Economic Policy Committee of
the Parliament establishes the selection commission
that is composed of MPs (representatives of parlia-
mentary majority and opposition), representatives of
state and non-governmental sector, including of the
Public Defender and relevant national regulatory bod-
ies. Public Defender for Consumers’ Interests reviews
complaints submitted by citizens and annually reports

to parliament its findings.

Consultations and institutional cooperation

The ComCom sittings are open to the public, except
for the cases provided for by the corresponding law.
The Commission’s resolutions and decisions are made
available for public discussion.* All consumers’ sub-
missions and complaints are usually discussed during
public hearings, the meeting minutes being published
on the ComCom'’ official website. Though the Adminis-
trative Code provides some horizontal rules on consul-
tation procedures, these are not detailed in the sector
specific legislation. ComCom developed and approved
new Public Consultations Rules in December 202115,

To keep abreast of international best practices and
standards, ComCom collaborates and participates in
the decision-making process of international special-
ised regulatory organisations. Since 2007, Georgia
became a full member of the European Telecom-
munications Standards Institute (ETSI). In February
2005 Georgia became 100th governmental member
of the Governmental Advisory Committee of the In-
ternet Corporation for Assigned Names and Numbers
(ICANN GAC). According to the decision of the Ministry
of Foreign Affairs, ComCom represents the national
interests at the Committee. Furthermore, in 2020 a
Memorandum of Understanding was signed between
ComCom and ICANN.

104 Official website of the CC, https://www.comcom.ge/en/the-
commission/about-commission

195 Based on the recommendations outlined in the EU-
funded twinning project “Supporting the Georgian Na-
tional Communications Commission in Developing its Elec-
tronic Communications Regulatory Framework and Op-
erational Capacities,” https://matsne.gov.ge/ka/document/
view/5304077?publication=0

ComCom also works closely with the International
Telecommunications Union (ITU) and the European
Conference of Postal and Telecommunications Ad-
ministrations (CEPT). ComCom maintaining close
cooperation with these organisations. ComCom is
also a member of the Eastern Partnership Electron-
ic Communications Regulators Network (EaPeReg)
that represents an independent platform of National
Regulatory Authorities for Electronic Communications
Networks and Services from Eastern Partnership (Ar-
menia, Azerbaijan, Belarus, Georgia, the Republic of
Moldova and Ukraine). ComCom is one of the most
active members of the EaPeReg having chaired the
network in 2015 and 2019.

As to the broadcasting sector, Georgia is a member of
the European Audiovisual Observatory, which is part
of the European Council. The purpose of the organiza-
tion is to collect and distribute information related to
the audiovisual industry. ComCom represents Georgia
within the organization. Moreover, ComCom is a mem-
ber of and closely cooperates with the European Plat-
form of Regulatory Authorities (EPRA) that promotes
exchange among the regulatory authorities of the
Member States and provides an open platform for dis-
cussions on a wide variety of relevant topics for regu-
lators. ComCom is also a member of the Black Sea
Broadcasting Regulatory Authorities Forum (BRAF)
that represents a platform for exchange of informa-
tion and experiences about the broadcasting sector
within the Black Sea region.

Ethics and transparency

ComCom commissioners shall declare their income
and property under the laws in force'?¢, The ComCom
members and staff shall observe the general rules and
regulations related to conflict of interests and ethics,
including those provided by Law on national regula-
tory bodies and Law on broadcasting. Nevertheless,
ComCom should consider developing a self-regulato-
ry Code of Conduct that would apply to all ComCom
staff and members, setting out, clearly and openly,
the professional standards expected by Commission.
Normally, it can cover such aspects as personal in-
terests, conflicts of interest, responsibilities as a com-

196 | aw on conflict of interests and corruption in the public ser-
vice https://matsne.gov.ge/en/document/download/33550/55/
en/pdf
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missioner or staff, responsibilities towards employees,
the use of social media, etc.

In terms of transparency, the ComCom website pro-
vides relevant information about institution function-
ing, annual performance, organisational structure,
and regulations. All commission’ hearings are public
and can be attended by any interested party. The
hearings are also livestreamed on YouTube. Though
the minutes of the Commission hearings can be of-
fered on request, it is recommended that ComCom
publish them on their website, except those contain-
ing confidential data. This would further increase insti-

tutional transparency.

ComCom approved new Public Consultations Rules in
December 2021. The new rules foresee creation of a
unified information space on the Commission’s web-
site, where documents related to public consultations
will be regularly published, including draft decisions,
written submissions from stakeholders and responses

from the Communications Commission.

3.5. Georgian National Energy and Water
Supply Regulatory Commission

The Georgian Energy Regulatory Authority as an in-
dependent regulatory institution was established in
1997. In 2002, the Parliament of Georgia adopted the
Law on National Regulatory Bodies by which the Geor-
gian National Energy Regulatory Commission (current
name Georgian National Energy and Water Supply
Regulatory Commission, GNERC) was introduced as
one of regulatory bodies operating independently in

Georgia.

The Commission was established as a permanent au-
thority of public administration, acting as a legal entity
that develops and/or approves key energy and water
sectors regulations, as provided by the new Law on
Energy and Water Supply adopted by Parliament on
December 20, 2019. Since then, the GNERC has car-
ried out a tremendous work to develop a totally new
normative base in the areas of energy and water sup-
ply, bringing it in line with EU standards. It contributes
further to the law enforcement process and support
the implementation of the National Energy Strategy
2021-2030.

Following is an assessment of the independence and
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accountability of the GNERC based upon the concep-
tual framework established in the third chapter of this

report.

INDEPENDENCE

Institutional design and decision-making

The Commission consists of 5 members (commission-
ers), elected by Parliament by a majority of votes for a
six-year term*°’, The same person may be elected as
a commissioner just for two terms. The Government of
Georgia is organising an open competition for selec-
tion of candidates'?®. The law requires that 3 out of 5
members of the selection committee formed by the
Government, shall not be public servants or appointed
officials in public bodies of Georgia or private compa-
nies from the energy, gas, and water supply sectors.
Any citizen of Georgia who has good reputation and
complies with the requirements of ethics and indepen-
dence, has higher education and sufficient qualifica-
tion and experience to carry out the tasks foreseen
by Law on energy and water supply may be elected
as a commissioner. Noteworthy, the last competition
carried out by the Government foreseen more specific
requirements, candidates were asked to provide proof
of at least 10 years of relevant professional experi-

encet??,

As a result of the selection process, the Government
submits to the President of Georgia a list of selected
candidates, who subsequently submits the nomination
to the Parliament of Georgia with a co-signature of the
Prime Minister. The nominations are assessed by the
relevant thematic parliamentary committee, normally
the Sector Economy and Economic Policy Committee.
The committee prepares a report and forward candi-
dates’ names to the Parliament. GNERC members are
appointed by a parliamentary decision.

The GNERC’ commissioners have different end dates
of their terms in office. Once the mandate of a com-
missioner expires, the commission member’s authori-

ty is automatically extended until the same or another

107 Rules of Procedure of the parliament of Georgia, Art. 204
108 https://www.gov.ge/index.php?lang_id=ENG&sec_id=288
&info_id=79871

109 See the announcement of Government of Georgia from
26 July 2021, https://gnerc.org/ge/media/presrelizebi-akhali-
ambebi/gantskhadeba/124064



person is elected as a commissioner. This extension is
for maximum 3 months and does not apply if less than
3 members remain within the commission. In case of
a pre-term termination of a commissioner’ duties, the
Parliament of Georgia elects a new member to serve
for the remainder of the unexpired term, if this term
is more than 1 year. Each member of the Commis-
sion shall have one vote in the Commission decision-

making.

Since 2019'1%, the GNERC members elect amongst
themselves a Chairman of the Commission within 15
calendar days from the expiry of the term of the act-
ing chairman or termination of his/her authority. The
chairperson is elected at the recommendation of at
least 2 commissioners by a majority of votes of GN-
ERC’” members, for max 3 years. The same person can

be re-elected unlimited times.

A commissioner may be dismissed only by the Parlia-
ment for reasons that include violation of conflict of
interests and corruption legislation and incapacity of
commissioner to exercise its duties for 4 consecutive
months*'', The mandate is revoked by parliament by
a vote of majority of its members. For all other cases
(e.g., retirement, criminal conviction, missing or dead)
the commissioner’s term is terminated according to

general legal rules**2,

The Commission is liable for the legitimacy of its deci-
sions and resolutions. Legislative acts of the Commis-
sion shall be issued in a written form, with justification
and, where relevant, contain explanation on their im-
plementation. Decisions and resolutions are approved
by a majority vote of all the Commissioners attending
the session.

Actual autonomy in conducting its mandate

GNERC is autonomous in its decisions and does not
receive instructions from the Government. Moreover,
the decisions adopted by the GNERC cannot be sub-
ject to review, suspension or veto by the government
or the ministry. The Commission is independent from

all participants of the energy market, as well as other

110 Article 21 of the Law on Energy and Water Supply regu-
lates the management of the Commission

111 Rules of Procedure of the parliament of Georgia (article
186) and Law on National Regulatory Bodies (article 14, p.2)
defines the grounds for dismissal of a commission member
112 Law on Energy and Water Supply, Art. 20, p.11

authorities, companies, or individuals. The Law on Na-
tional Regulatory Bodies provides GNERC exclusive
authority for regulating the energy and water supply
sectors. Dual, concurrent regulatory authority being
prohibited.

The Governmental interference in regulatory decision-
making is very limited and mainly relates to GNERC
long-term strategies or work programmes but does

not affect the regulators’ core and daily business.

Budget and financial resources

The GNERC has high financial autonomy. The Com-
mission’s source of the budget is the regulatory fee
levied on the regulated industry which shall not ex-
ceed 0.75% of the total turnover of the license holder
(without VAT)13,

The GNERC annual budget is comprised of compulsory
current and capital annual expenses and is approved
by the Commission itself. In cases when the author-
ity’s budget has not been spent, GNERC shall use the
unspent funds in the following year as calculated “in-
come” 4. The Commission is also entitled to make
use of the state budget allocations and grants for its
activities, though such allocations are rather excep-
tional.

Human resources

The Commission sets up its organisational structure
independently. It decides independently on the func-
tions and competences of the administrative staff,
staffing plans and remuneration. GNERC has the au-
thority to hire and dismiss staff, based on approved
internal regulations. The office staff may be appoint-
ed and dismissed from office by the Chairperson, in
agreement with the commissioners, in accordance
with the legislation of Georgia. The remuneration of
the commissioners and regulatory staff is competitive
with the salaries of the regulated sector.

ACCOUNTABILITY

Reporting

The Commission shall prepare the Annual Activity
Report by 1 June of each year. The Annual Report is
submitted for information to the President of Georgia,

113 | aw on Regulatory Fees, Art. 5
114 Law on Energy and Water Supply, Art. 26
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Table 9: Annual Reports submitted by GNERC to the Parliament in the last 3 years

Number and date
of submission

Title of the report

Status

Accepted as notification by the Parliament’s

1-8477/1 2018 GNERC A | Activit
1 S 018 GNERC Annual Activity plenary session on June 27, 2019, extract from
30.04.2019 Report
protocol Ne156
1-6997/20 2019 GNERC Annual Activity Accepted as notification by the extraordinary

2 and the independent audit

01.06.2020 : . plenary session on 14 July 2020, extract from
report on financial statements

protocol Ne218-1iS

2020 GNERC Annual Activity

1-7154/21/10 Report and the independent Accepted as notification by the Parliament’s

01.06.2021 audit report on financial

statements

plenary session on March 17, 2022

Parliament and Government of Georgia, as well as to
the Energy Union Regulatory Council and the Energy
Union Secretariat. The Commission report is published
on the Commission website the same day. There are
no formal content requirements or structure/format
requirements for the reporting, the law requiring the
Commission to report the results obtained as regards
each of the objectives, duties and regulatory powers
of the Commission.

The Commission shall also prepare and publish an an-
nual financial report reflecting amounts of the regu-
latory fee received and the Commission’s expenses
during the year, as well as the loans taken, and other
funds used by the Commission. The commission does
not publish financial report as a separate document,
this being incorporated in the annual activity report
as a special chapter dedicated to institution’s budget
and performance. It includes information on revenues
by sectors (annually and quarterly) and expenses by
different parameters, including purchase of goods,
services, insurance, membership fees, salaries, busi-
ness trip, etc. The report also shows the dynamics of
expenditures over the previous years and explains the
balance compared to previous year budget.

The Annual Activity Report shall be reviewed by par-
liament in accordance with the general rules!*> . The
last report was submitted to the Parliament in June
2021.**¢ The report was discussed at the plenary ses-
sion on March 16, 2022..

Performance review

The parliamentary Committee on Economy and Eco-
nomic Policy oversees energy sector developments
through regular or thematic hearings with the par-
ticipation of the Ministry of Economy and Sustainable
Development and other stakeholders. The Environ-
mental Committee analysis energy projects from the
perspective of environmental impact. Moreover, the
parliamentary Committee on Human Rights also re-
views the GNERC annual report along with the report
of the Public Defender for Consumers’ Interests.

According to Law on Electricity and Water Supply, the
Commission’ accounts shall be audited annually by
an independent auditor, an internationally recognized
auditing company through tender. The audit report
shall be prepared and published together with the fi-
nancial report. The Parliament may initiate such an
audit too.**” We found no evidence that Parliament
has exercised this power with GNERC so far.

Complaints and appeals

A decision of the Commission may be appealed in a
court in accordance with the procedures established
by the legislation of Georgia'*é.

The GNERC is committed to protection of customers’
rights. The Office of Public Defender for Consumers’
Interests was created to protect the interests of elec-
tricity, natural gas and water supply consumers.

115 See the table #9
116 https://parliament.ge/legislation/22165
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Consultations and institutional cooperation

The Commission is monitoring the implementation of
its regulations and is organising consultations with
stakeholders to assess the impact. GNERC consults
stakeholders before taking important decisions by
publishing documents ahead of public consultations
and organising public hearings. Nevertheless, it is
recommended publishing a summary document as
follow-up to public consultation providing an overview
of the comments received.

GNERC is actively cooperating with international or-
ganisations from the energy sector. The Commission
is one of the member-founder of the Energy Regula-
tors Regional Association (ERRA). Georgia has also
joined Energy Community and actively cooperates
with it. The Commission has very close relations with

the most of regulatory authorities from the region.

Ethics and transparency

The Commissioners may not hold any other public or
private position. They may not be affiliated to politi-
cal parties or structures. Neither Commissioners nor
their family members may own, directly or indirectly,
shares in enterprises which could create a conflict
of interest. The same applies to GNERC office staff.
Within one year as of the date of the end of the term
of office, the commissioners cannot hold positions in
the companies that are regulated by the GNERC. The
Commission has a Code of Ethics approved by the
Commission Resolution no. 57 of November 12, 2020.
The Code of Ethics applies both to commissioners and
staff.

The Commission publishes all its resolutions and deci-
sions, orders, records, and other documents making
them accessible for public examination. As a Contract-
ing Party to the Energy Community, GNERC trans-
posed and implemented the requirements and prin-
ciples of the Regulation on Wholesale Energy Market
Integrity and Transparency (REMIT) approved by the
Regulation n0.1227/2011 (EC) of European Parliament
and Council. To this end, the Commission’s webpage
provides access to information about organisational
structure and rules of procedure. An internal regula-
tion on the Standard of Requesting Public Information
from GNERC and the Rule of its Proactive Publication”,
was approved in 2014. For the last 5 years, the GN-

ERC used to publish annual reports on access to public

information (the last report covered year 2020). We
strongly encourage the Commission to continue this

positive practice.
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4.

COMPARATIVE
ANALYSIS AND
OVERVIEW TABLE
OF GEORGIA
INDEPENDENT
INSTITUTIONS
AND REGULATORY
AGENCIES
APPLICATION OF
INSTRUMENTS OF
INDEPENDENCE AND
ACCOUNTABILITY
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Based upon the conceptual framework as outlined in the second
chapter of the report, and the in-depth review of the functioning
and the legal framework of the five independent oversight and
regulatory institutions in previous pages, a comparative analy-
sis across the Institutions is presented here. The Table 10 (next
page) gives an overview of the 37 indicators relevant to the inde-
pendence and accountability instruments, as described in above
pages. These indicators have been examined for each of the five
institutions under review.

The table indicates that for 22 out of 37 indicators there is full
consistency among all 5 institutions. These figures illustrate partial
lack of coherence and consistency in the application of the instru-
ments of independence and accountability across the five bodies.

Whilst some of the differences in provisions — e.g., a five-year or
six-year tenure, with or without possibility to renew it — appear
inspired by sector-specific or international requirements, the other
inconsistencies are the result of sui generis creation of the laws
regulating these institutions and could therefore be harmonized.

The table further demonstrates that the four instruments contrib-

uting to independence (institutional design, actual independence,

budget, and staffing) are being applied with some coherence

across the five institutions:

1. The head of institution is elected by Parliament for all 3 of the
independent oversight institutions, but not for the 2 regulatory

agencies.

* Nomination — The right for nomination of candidates greatly
varies — Parliamentary factions or a group of at least 7 MPs
can nominate a candidate for the Public Defender position;
the Speaker of Parliament nominates candidates for the
General Audit position; the Prime-minister nominates candi-
dates for SIS and the President of country, at the proposal of
Government, nominates candidates for the two regulatory
agencies - ComCom and GNERC. The level of detail in terms
of minimum requirements for candidates varies across the
five institutions.

» Eligibility criteria — There are no specific requirements for

the Public Defender and Auditor General positions, compar-



ing to SIS and the two regulatory agencies for
which the law provides clear and objective se-
lection criteria.

* Approval threshold — The number of votes re-
quired for candidates’ approval varies as well.
Thus, a vote of at least 3/5 of the full composi-
tion of Parliament (qualified majority threshold)
is required for the Public Defender approval;
the candidates for the rest of institutions are
appointed by the majority of full composition
of parliament.

* Immunity — The heads of all the three indepen-
dent oversight institutions enjoy personal im-
munity. However, in part of the testimony, the
immunity of the Public Defender and the State
Inspector applies even after the termination of
his/her powers. The commissioners from the
regulatory agencies have no immunity from le-
gal persecution for acts performed under the

law.

All 5 institutions have the authority to decide on
their staffing, in terms of recruitment and pay.
However, the oversight institutions have less
flexibility compared to regulatory agencies when
deciding on staff remuneration that is subject to
the salary scales applicable to the civil service.
In addition, the rules related to pay of heads of
institutions are not sufficiently defined. The remu-
neration of the Public Defender shall be equal to
the salary of the Chairperson of the Constitutional
Court of Georgia; the remuneration of Auditor
General shall not be less than the salary of the
Deputy Chairperson of the Parliament. The remu-
neration of the head of SIS and of the two regula-
tory agencies is decided by themselves, consider-
ing the relevant legislation.

The state budget finances all 3 of the indepen-
dent oversight institutions, as approved by par-
liament, while the budget of the 2 regulatory
agencies comes from own resources. In case of
two oversight institutions, Public Defender and
SIS, the parliament receives their budget propos-
als as part of the draft State Budget prepared by
the MoF. The annual budget proposal of SAO first
requires approval of parliament and only then is
integrated into the draft State Budget.

4.

All 5 institutions have the authority to prepare
their own annual budget, and enjoyed stability of
budget during past 3 years

The table also reveals that the four instruments con-

tributing to accountability (reporting, financial and

performance audit, appeal procedures and consulta-

tions) are being applied inconsistently across the 5

institutions:

5.

All 5 institutions are required to submit their an-
nual report to parliament, but only for the report
of the Public Defender and SIS there are detailed
structure and content requirements.

1 out 3 independent oversight institutions has a
collegial decision-making. SAO’s decision on dis-
putes related to audit reports shall be made by
the Presidium on a collegial basis.

1 out of 5 institutions does not provide a financial
report to Parliament.

3 out of 5 institutions have an approved Code of
Conduct.

Most institutions foresee formal and informal
consultations on their decisions; however not all
of them publish the outcomes of these consulta-
tions.

10. The law also requires for the members of Regu-

latory Agencies to cease relationship with the
industries regulated by the Agency in order to
avoid conflict of interest. However, in case of
dismissal, the law specifies for members of one
(GNERC) out of two regulatory agencies time lim-
its on the “grace period” to avoid the “revolving
door practice” in which previous Agency officials
leave the Agency to work in the previously regu-
lated, private sector, or shift from the private sec-
tor to the regulating Agency, etc. The provisions
for conflicts-of-interests are therefore present for
simultaneous conflicts-of-interests, but not for
consecutive one’s and may therefore be in some

cases insufficiently stringent.
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9.

PARLIAMENT OF

GEO
INDE

RGIA AND
PENDENT

INST
AND REG

TUTIONS
ULATORY
BODIES

The current chapter will provide a short overview of the legal
framework (Constitution of Georgia and parliament Rules of Pro-
cedure) relevant for the parliament’s interaction with the indepen-
dent and regulatory agencies. The chapter will also make some
indicative observations on parliament’s capacity to interact with

the independent and regulatory agencies.

The Constitutional reform (2017) and the new parliament Rules
of Procedure (2018) have further strengthened the parliamentary
legislative and oversight functions. Particularly, the Constitution
empowered the standing committees of Parliament to oversee the
activities of the bodies accountable to the Government and Par-
liament (Constitution of Georgia, Art. 41). The new Parliamentary
Rules of Procedure clarified the oversight mechanisms as well as
the rules related to the appointment of officials to manage inde-
pendent and regulatory institutions in Georgia. Moreover, the cur-
rent RoP provides the role of the plenary session in hearing the
reports and presentations of the government, ministries and inde-

pendent bodies.

The mandate of parliamentary standing committees has been fur-
ther clarified too. Article 37 of the RoP specifies the committees’
power to initiate new legislation and oversee the activities of bod-
ies accountable to the Parliament. Some parliamentary commit-
tees advanced even further. The HRCIC uses a specific regulation
for consideration of reports provided by the Public Defender, while
the Budget and Finance Committee established an Audit Group to
assess the audit report provided by SAO. These practices proofed

to bring efficiency to committees’ work.

Post legislative scrutiny, the Ministerial Hour, Thematic and Inquiry
Groups are among other novelties introduced by the new RoP (Ar-
ticle 38, 153, 155). Moreover, Chapter Xlll of the RoP on Parliamen-
tary Oversight speaks about asking questions in the parliament
plenary session or submitting written questions. These questions
can cover, among others, issues discussed in the reports of the in-
dependent bodies. The constitution also stipulates that a member
of the Government, an official accountable to Parliament or the
head of a body accountable to Parliament shall be entitled and,
upon request, obliged to attend sittings of Parliament, parliamen-
tary committees or commissions, in order to provide answers to
questions raised during the sitting and to submit a report of ac-
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tivities performed. Parliament, a committee or a com-
mission shall hear such an official immediately upon
request (Art. 44, p.6).

To this end, the Parliament RoP details the review pro-
cess of annual activity reports provided by the Public
Defender, State Audit Office, State Inspector Service
but also of the National Communications and Energy
and Water Supply Regulatory Commissions. The re-
ports are discussed at the plenary sitting of the Par-
liament. At the end of a discussion, the Parliament
shall acknowledge the report and adopt a decree or
resolution (Art. 176 of the RoP) that provides recom-
mendations and assigns tasks to concerned public
authorities. Subsequently, parliamentary committees
are supposed to monitor the implementation of tasks
and inform the Permanent Bureau or Parliament about

progress.

Various Committees in the Parliament interact with the
independent and regulatory bodies. The Committee
on Sector Economy and Economic Policy follows the
work of Energy and Water Supply Regulatory Commis-
sion and National Communication Commission. The
Legal Affairs Committee dealt with the State Inspec-
tor Service. The Committee on Budget and Finance
reviews the reports provided by the State Audit Office
while the Committee on Human Rights and deals fol-
lows on the report provided by the Public Defender.
No later than two weeks before the opening of the
spring session, each committee compiles an annual
report on its activity (Art.44 of the RoP). The report is
discussed by Parliament and published on the parlia-
ment’s website.

As indicated before, assessing parliament’s role in in-
teracting with the independent and regulatory institu-
tions is much related to availability of oversight tools
and parliament’s overall oversight capacity and prac-
tice. The Parliament of Georgia carries out its over-
sight function through a range of procedures includ-
ing questions, requests for information and financial
oversight. Over the last years, the number of ques-
tions addressed by MPs to the Government and vari-
ous state institutions has substantially increased, with
each new convocation submitting twice more ques-
tions compared to the previous one?s. The Members

of Parliament within the current legislature have al-
ready addressed, in just under two years and despite
COVID-19, more than 2500 questions. However, for
parliamentary oversight to be carried out effectively,
other oversight tools (e.g., Post legislative scrutiny)
should be also employed on a more regular basis. A
more consistent follow-up to independent oversight
institutions’ reports should be undertaken by the rel-

evant standing committees.

With a total of 184 committee staff in service, com-
mittees are not obviously under resourced overall. On
the contrary, in comparison with other parliaments
around Europe, the Parliament of Georgia has more
staff dedicated to supporting committees, with almost

double the average number of staff per committee:

Table 11: Analysis of committee staffing in

European parliaments
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Serbia 20 50 2.5
Czech Republic 18 54 3.0
Latvia 16 67 4.2
Scotland 16 99 6.2
Lithuania 15 98 6.5
UK - House of Commons 40 266 6.7
Sweden 15 119 7.9
Germany — Bundestag 24 197 8.2
Netherlands 14 150 10.7
Georgia 16 184 11.5
Ukraine 23 353 15.3
Average 7.1

Our interviews revealed, however, the committees’
staff need for better guidelines on the structure and

content requirements for the annual reports submit-

125 During the eighth convocation of parliament (2012-2016)
Members of Parliament sent 817 questions, whereas in the
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ted to parliament. Currently, the structure and the
quality of content of the reports is uneven. Introducing
a Standard Operating Procedure (SOP) would make
the review process better organised and focused and
as a result MPs could have more meaningful discus-
sion on the reports submitted by public authorities
accountable to parliament. In addition, committees’
staff require training on how to deal with audit reports
and budget provided by independent and regulatory
agencies. To this effect the parliament administration
may explore the possibility of engaging the trainers of
The Public Audit Institute which provides professional
development programs, conducts individual and cor-
porate trainings, provides research, analytical, expert

and consulting services related to public audit.

The parliamentary RoP provides clear rules on how
parliament organizes itself in receiving, processing,
reviewing, deciding, and communicating on the annu-
al reports and any other documents received from in-
dependent and regulatory bodies. The annual reports
of independent regulatory and oversight institutions
must be discussed by parliament in a plenary sitting.
However, over the past years, the discussion of Com-
Com was not organised regularly. Moreover, when it
comes to the development and monitoring of recom-
mendations made by parliament these areas require
further improvement. The Parliament should revise
the methodology applied by committees in preparing
recommendations and decide on evaluation criteria

used for monitoring the progress.

While most of the information is available on the par-
liament's website, the responses provided by the
Government on the issues raised by MPs are not pub-
lished. This information needs to be published for the
sake of transparency and better tracking of progress.

Moreover, the transparency for selection and nomina-
tion for official positions within the independent insti-
tutions and regulatory agencies should be further en-
hanced. The Parliament shall seek to select members
by consensus or by a qualified majority of members.
The vote of parliamentary majority and opposition
ensures the actual independence of the independent
regulatory and oversight institutions, strengthening
their authority, impartiality, independence, and legiti-

macy.

Further to annual reports, parliament has the possi-

bility to interact with the independent and regulatory
agencies on other occasions as well, such as in rela-
tion to the annual work plans and budgets of the insti-
tutions or on specific questions emerging during the
course of the year. However, a number of institutions
mentioned that they interact with parliament only
once a year, on the occasion of the presentation of
their annual report. Moreover, there is a gap in terms
of parliament’s consideration of legislative proposals
prepared by independent bodies. During 2013-2021,
the Public Defender submitted 21 proposals (none of
them was adopted), SAO — 9 proposals (7 adopted),
SIS — 2 (none of them was adopted), ComCom - 9 (7
adopted)*?¢. This is another key area that needs to be
enhanced to secure effective interaction between par-
liament and independent authorities.

Finally, the parliament can take a much more active
role in relation to the policy field regulated by the
agencies in terms of oversight over the Ministry which
is setting the broad policies relevant to the specific
sector (e.g., energy policy, electronic communication
and broadcasting, etc.). The formal enactment of leg-
islation is no longer the primary measure of legislative
success, nor the end of the process. The Parliament
is responsible for enacting legislation which provides
a suitable mandate and operating framework for in-
dependent oversight institutions. In this context, the
Parliament may consider carrying out post-legislative
scrutiny of legislation establishing independent over-
sight institutions to ensure that they have been estab-
lished and are functioning according to the intention
of the legislators, and that all necessary regulatory

and budgetary provisions have been put in place*?’.

126 pyblished in the draft legislative bills database: https://
parliament.ge/legislation/find-legislation

127 parliaments and independent oversight institutions (WFD),
Jonathan Murphy and Franklin De Vrieze, London 2020
https://www.wfd.org/what-we-do/resources/parliaments-and-
independent-oversight-institutions
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b.
RECOMMENDATIONS
ONINDEPENDENT
AND REGULATORY
BODIES INGEORGIA
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Based upon an in-depth review of current practices in Georgia, an
analysis of the policy framework and established practices in oth-
er European countries, we put forward a set of recommendations
which aim at optimizing the right balance of independence and ac-
countability of the independent and regulatory bodies in Georgia,
and to streamline their interaction with parliament.

As indicated in the conceptual, first chapter of this report, the fol-
lowing issues were reviewed in making our assessment and pre-
paring the recommendations. Instruments of independence are:
1) the institutional design, 2) actual autonomy in conducting the
mandate 3) budget and financial resources, and 4) staffing issues.
Instruments of accountability are: 1) the reporting, 2) performance
review, 3) consultations and institutional cooperation, 4) ethics
and transparency.

RECOMMENDATIONS ON: INSTRUMENTS ENHANCING
INDEPENDENCE

1. Recommendations on the institutional design

1.1. Parliament often plays an important role in selecting and ap-
pointing the heads of independent institutions and board or council
members of regulatory agencies. It is recommended that parlia-
ment adjusts the relevant legislation setting clear eligibility
criteria including minimum qualifications requirements for
heads of institutions and boards members (e.g. 10 years relevant
professional experience in the area overseen or regulated by the
institution), in case such requirements are not yet clearly stipulated
in the relevant legislation of the institutions. Parliamentarians shall
not be eligible for election to independent oversight institutions for

a period of 5 years after the end of their parliamentary mandate.

1.2 The candidates for leading functions in boards of regulatory
agencies should undergo a professional competency test on
the technical area of expertise of the agency, to be evaluated by
non-political, sector experts ahead of the interview phase. In this
way, parliament has additional guarantees that they select and/or
appoint highly qualified and skilled persons to the management of
the agencies.

1.3 The election procedure should be transparent and open to

civil society input and recommendations. Parliament should



consider further enhancing the political impartiality of
candidates for positions of heads of institutions and
boards members. It is recommended adjusting the
legislation underpinning regulatory and oversight in-
stitutions.

1.4 To ensure neutrality, impartiality, and effective-
ness of independent oversight institutions, leadership
should be for a multiyear period and may be non-
renewable.

1.5 The Ombudsman Institution as well as the insti-
tution with investigative functions (SIS) are at times
considered to be under different forms of attacks and
threats, such as physical or mental coercion, legal
actions threatening immunity, etc. Although the law
guarantees the Public Defender personal immunity
during the term in office, it is recommended that such
functional immunity applies both to the Om-
budsman and his/her deputies during and after
their terms in office. The senior management of the
SIS successor institution shall enjoy similar functional

immunity.

1.6 The board members of the National Communi-
cation Commission and Georgia Energy and Wa-
ter Supply Regulatory Commission elect the Chair
from among its members. The Chair can be dismissed
by the other members of the Board and needs to care-
fully negotiate to keep majority support within the
Board, thus hampering the independence and func-
tionality. It is recommended that the Chairpersons
of ComCom and GNERC are appointed by parliament
from among the members of the Commissions, thus
strengthening the independence of the Chairs and the
institutions.

1.7 The independent and regulatory institutions have
no right of legislative initiative. Over the past
years, a good number of proposals prepared by in-
dependent regulatory and oversight institutions were
not considered by parliament. It is recommended
that the parliament committees setting up
Working Groups that would analyse these pro-
posals informing the standing committees on
the outcome. The legislative proposals could take a
form of a White Paper that would provide a basis for
further consultation and discussion with interested or
affected groups and allow final changes to be made
before a bill is formally presented to Parliament.

1.8 The Parliament is responsible for enacting leg-
islation providing a suitable mandate and operating
framework for independent oversight institutions. In
this context, the Parliament shall carry out post-
legislative scrutiny of legislation establishing in-
dependent oversight institutions to ensure that they
have been established and are functioning according

to the intention of the legislators.

2. Recommendations on the actual
autonomy in conducting the mandate

2.1 The Law on Electronic Communications authorises
the Government (Ministry of Economy) to develop the
national numbering system in consultation with the
National Communications Commission (ComCom),
which weakens ComCom'’s position of independent
regulator. It is recommended that matters related
to the use of numbering resources shall be reg-
ulated by the ComCom. Furthermore, the ComCom
shall issue permits for using numbering resources and

specify permit conditions.

2.2 Clarity in mandate, role and responsibilities de-
termines the ability of the institution to function in-
dependently. By changing it too often (e.g., SIS), the
parliament is reducing the capacity of independent
institutions to function effectively. It is recommended
the Parliament to conduct ex-ante impact assess-
ments that could inform the decisions related to the
functioning of independent institutions and regulatory
agencies in Georgia.

3. Recommendations on budget and
financial resources

3.1 Determining the budget of independent oversight
institutions normally occurs through the national bud-
get process, where parliament both scrutinises the
government’s budget proposal, including for indepen-
dent oversight institutions, and reviews and follow up
on the supreme audit institution’s report on how that
budget was spent. The parliament needs to ensure
the independent institutions financial autonomy from
the government, so they can perform their roles effec-
tively without fear or favour. It is recommended the
relevant standing committees hold a discussion
with oversight institutions on their annual bud-
get ahead of their approval by parliament.
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3.2 There are different practices on approving bud-
gets of institutions. Some institutions approve their
own budget, in particular when they generate their
own resources; other bodies have their budget ap-
proved by parliament, if it is part of public resourc-
es. One could make a determination that in case the
parliament does only approve the main items of the
budget such as the percentage of revenues to be re-
ceived from tariffs and taxes (e.g. 0,11 % for the En-
ergy Commission) or in case the budget is approved
by the institutions themselves, this is conditional to
(1.) an annual financial audit of the expenditures; (2.)
an international, thus externally commissioned per-
formance audit, and (3.) clear and transparent rules
on determining the salary of the top management of

the agency.

3.3 As reported by OECD and IMF, the pandemic is
causing a dramatic economic cost worldwide, includ-
ing in Georgia. Increased public debt and sizable con-
tingent liabilities make strict adherence to the fiscal
rule especially important to preserve credibility. Pro-
active monitoring of fiscal risks remains essential, and
advancing state owned enterprise reform would help
control and mitigate those risks. It is recommended
that Parliament enhance its oversight of public
debt throughout the four phases of the budget cy-
cle — formulation, approval, execution and oversight,
by holding more in-depth discussions with SAO and
other relevant public authorities on this particular
aspect. The support of the Parliament Budget Office
should be also sought, and capacity building initia-
tives on the role of parliament in public debt manage-
ment are recommended.

4. Recommendations on human resources

4.1 The remuneration of senior management of inde-
pendent regulatory institutions varies across the sec-
tors. Without micro-managing the individual salaries
of the management of each institution, it is recom-
mended that parliament sets clear principles and
rules which institutions need to respect in setting the
salaries for the top management (applies to the regu-
latory agencies, regulating a specific economic sector
such as the Georgian National Communication Com-
mission and the Georgian National Energy and Water
Supply Regulatory Commission). These principles in-

52

clude, amongst others, horizontal and vertical salary
adjustments. The horizontal salary adjustment means
that the head of agency needs to receive a salary com-
parable to the average salary in the sector regulated
by the institution, multiplied by factor X. The National
Statistics Office of Georgia can determine the average
salary in a specific sector over a period of 12 months
and indicate the top salaries as well. The vertical ad-
justment means that the salaries of top management
are connected to the average salaries of all staff in that
agency. We recommend that parliament creates an
expert working group to develop concrete proposals
on salary scales and grades based upon these princi-
ples. The expert working group would include selected
MPs, public servants and international experts on be-
half of international institutions as the World Bank and
OECD. Once these principles are determined, there
will be less need for parliament to engage in detailed
discussions on salary scales of the top management.
Parliament will then be able to allow agencies to adopt
their own staff salary policy within the framework of
clear criteria and salary adjustment provisions. Under
salary is meant the monthly remuneration and the ad-

ditional bonuses often provided as well.

For the remuneration of the leadership of indepen-
dent oversight institutions, the criterium would be
more of a comparative nature, comparing it with how
other senior positions in the state administration are
remunerated. The leadership of independent institu-
tions must have sufficient security of tenure and other
guarantees (such as protection against arbitrary vari-
ation of their salaries) to ensure their independence.
After their appointment, any alteration to the salary
payable to this category of officials, other than allow-

ances, should be avoided.

RECOMMENDATIONS: INSTRUMENTS
ENHANCING ACCOUNTABILITY

5. Recommendations on the reporting

5.1 All the independent and regulatory bodies are
supposed to report annually to parliament on their
work. It is recommended setting clear reporting
requirements in terms of content and format in
case such requirements are not yet clearly stipulated
in the relevant legislation of the institutions.



5.2 The parliament receives very diverse and rather
uneven narrative reporting. To streamline the report-
ing, the parliament is advised to start consultations
with the independent institutions with a view to reach
agreement on the content of quality guidelines
on reporting by the independent institutions, while
fully respecting their independence. Depending on
the mandate of the institutions and the international
sectorial standards they adhere to, the guidelines can
outline such requirements as: 1) the basic structure of
the report such as Executive Summary, Conclusions
and Annexes, 2) required statistical data on activities,
staffing and budget of the institution during the past
year, 3) number of regulations / decisions and con-
sultations on decisions as issued / conducted during
the past year, 4) recommendations received during
consultations, in case the institution conducted public
consultations, and how many were accepted or reject-
ed, 5) number of sanctions/ fines issued, in case the
institution has the mandate to issue sanctions / fines,
6) number of appeals in court lodged, resolved and
pending, in case that is part of the institution’s man-
date 7) relevant information for future planning. The
annual report should also inform the Parliament about
which measures were taken by whom to implement
recommendations previously made by the plenary sit-
ting in follow up to the annual report, as well as ones

not yet addressed.

The relevant committees’ secretariats can be tasked
to prepare draft guidelines in consultation with the in-
stitutions. For instance, the recommendation for qual-
ity guidelines on reporting, as outlined above, is - as
far as the work of the State Audit Office is concerned —
in line with the International Standards of Supreme
Audit Institutions (ISSAIs), and the relevant legislation
which establishes the State Audit Office as indepen-
dent in terms of agency, financially, functionally and
organizationally. Itis also in line with ISSAI Fundamen-
tal Standards, the Lima and Mexico City Declarations
(INTOSAI-P 1 and INTOSAI-P 10), which confirms that
the Audit Office is independent in defining, imple-
menting, and reporting its annual audit activity.

5.3 Discussing reports from Independent Regula-
tory and Oversight Institutions in the Parliament is a
crucial part of transparency and accountability. Any
delays or cancellations of such discussions weakens

the representative role of parliament and its oversight
function. It is recommended the parliament’s Rules of
Procedure specify in greater detail how the follow-
up to the annual reports of the institutions is
organized. Moreover, It is recommended making this
one of the top priorities of parliament, including this
issue in the Strategic Plan of Parliament. The Parlia-
ment should assign the responsibility to coordinate
this to a dedicated staff person, who would compile
an overview table or Matrix listing the recommenda-
tions of the annual reports and the follow-up actions
taken, deadlines and responses provided by the gov-
ernment. This information would require a continuous
update and be published on parliament’s website so

interested parties could have instant access.

5.4 The Permanent Bureau should adopt an an-
nual calendar of debate on the reports of inde-
pendent institutions and regulatory agencies, with
allocation of the reports to various Standing Com-
mittees. The calendar is included in Parliament’s An-
nual Activity Plan, which is approved by the plenary
session. The Permanent Bureau should also adopt a
template structure for reports of independent in-
stitutions and regulatory agencies to Parliament and
communicate it to the relevant institutions.

5.5 The Parliament should allocate the Executive
time to provide opinions on the recommenda-
tions drafted by parliament as a follow-up to indepen-
dent and regulatory institutions’ reporting, ahead of
their approval. Therefore, it is recommended amend-
ing the Parliament Rules of Procedure to make it ef-
fective. Moreover, these opinions as well as any other
contribution sent by public authorities or CSOs need
to be made public by publishing them on the parlia-
ment’s official website. If deemed necessary, stand-
ing committees should then hold a hearing to consider
the Ministry’s response, following the same procedure

as that for the annual report.

5.6 Monitoring of the implementation of recommen-
dations made by parliament as a follow-up to Parlia-
ment’s consideration of independent intuitions re-
ports is uneven and requires further improvement.
The Parliament should develop a methodology that
would enhance committees’ capacities to pre-
pare recommendations and evaluate the prog-
ress of their implementation. To this effect, it is
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recommended using a traffic light system, to be re-
vised on quarterly or six-monthly basis:
Red = no progress on implementation
= partial progress ongoing
Green = recommendation has been fully implemented

5.7 To increase the effectiveness of the parliamentary
oversight function and keep the Government to ac-
count, it is recommended the parliamentary stand-
ing committees organising in-depth follow-up
hearings on the recommendations approved by
parliament, checking the implementation progress
which shall inform various policy options under par-
liament’s consideration. Moreover, it is recommended
the parliament reporting on the fulfilment of its
own recommendations by developing an aggregat-

ed report on its annual oversight activity.

5.8 The independent regulatory and oversight institu-
tions should share with parliament their Annual
Work Plan for the next year before the spring ses-
sion of parliament starts. Sharing the annual plans
with parliament should be for information only, not
for approval by parliament. The annual plans can take
various forms, such as forecast of operations, work
plans, annual roadmap of implementation of a multi-
year strategic plan, etc. The annual plans of indepen-
dent regulatory and oversight institutions, except
SAO, shall be publicly available online.

6. Recommendations on performance
review

6.1 For a performance review to be meaningful, it is
important to have a good understanding of what spe-
cific measures are critical to good performance of the
institution or agency. It is recommended the regula-
tory agencies to carry out a consumer satisfaction
or citizen’s perceptions surveys (for oversight in-
stitutions) that provide useful inputs for performance
assessments.

6.2 The performance audit is relatively new issue.
Its correct application requires more in-depth under-
standing among a number of regulatory and indepen-
dent institutions and parliamentarians. Further aware-
ness raising and explanations are advisable.

6.3 It is recommended that a performance audit

be made mandatory for all independent and reg-
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ulatory agencies, except for the State Audit Office.
For independent institutions financed from the state
budget, it is recommended that Parliament consid-
ers suggesting to the State Audit Office conducting a
performance audit every three years, while recogniz-
ing that the State Audit Office is free to accept or re-
ject this suggestion since the SAO draws up its audit
activity plan independently. The performance of the
State Audit Office itself is assessed using the Perfor-
mance Evaluation Framework of the Supreme Audit
Institutions (SAI-PMF) developed by INTOSAI IDI, which
can be conducted by a peer review organization or a
group of independent international experts with rele-
vant qualifications and whose quality is validated. For
regulatory agencies not financed from the state bud-
get, it is recommended that the performance audit be
conducted by an international auditing company.

7. Recommendations on ethics and
transparency

7.1 ComCom commissioners shall declare their in-
come and property under the laws in force'?®. The
ComCom members and staff shall observe the general
rules and regulations related to conflict of interests
and ethics. It is recommended that the requirement
to disclose the incomes and assets is extended to
ComCom staff too (see GNERC example).

7.2 Despite the legal framework regulating profes-
sional ethics, it is recommended the independent in-
stitutions and regulatory bodies developing a Code of
Ethics setting aspects as personal interests, conflicts
of interest, responsibilities as a head/commissioner or
staff, responsibilities towards employees, the use of
social media, etc. The Code should apply to institution
management and staff. This will enhance the account-
ability and protect the institution from undue political

interference.

8. Recommendations: Capacity in
Parliament

8.1 The committees’ staff need for better guidelines
on the structure and content requirements for the

annual reports submitted to parliament Introducing

128 Law on conflict of interests and corruption in the pub-
lic service https://matsne.gov.ge/en/document/download/
33550/55/en/pdf



a Standard Operating Procedure (SOP) for re-
viewing the reports provided by public authorities

accountable to parliament.

8.2 In order to ensure the proper follow-up to the re-
ports of independent and regulatory agencies, as out-
lined above, new capacity building and awareness
raising initiatives for MPs on the role and responsibil-
ities of regulatory bodies would be advisable, including
on oversight practices in other countries. It is recom-
mended for UNDP and WFD to design a specific pro-
gram on this, as follow-up to the current assessment.

8.3 The committees’ staff require training on how
to deal with audit reports and budget provided by
independent and regulatory agencies. To this effect
the parliament administration should explore the pos-
sibility of engaging either the trainers of The Public
Audit Institute which provides professional develop-
ment programs, conducts individual and corporate
trainings, provides research / analytical, expert and
consulting services, creates professional literature
and study guides related to public audit or any other

external certified trainers in public audit.

8.4 Once a year, the SIS presented a report on the re-
sults of its oversight of implemented investigative ac-
tivities and covert investigative actions envisaged by
the Criminal Procedure Code of Georgia. The Bureau
of the Parliament shall submit the report to a relevant
committee of the Parliament and Trust Group.*?° How-
ever, the parliamentary RoP has no specific provision
related to the review or discussion of the SIS’s report
on investigative activity. It is recommended complet-
ing the Parliament RoP with specific provisions
that would allow the parliamentary oversight function
to fully take advantage of the results of investiga-

tive activity.

8.5. The Parliament of Georgia has an opportunity to
further upscale the information disclosed on its
website. As is the case for the UK Parliament, the
Parliament of Georgia may consider publishing on its
website the responses provided by the Government
on Committee reports and on the issues raised by
MPs. This will enhance transparency and enable bet-
ter tracking of progress on the implementation of the

recommendations in the reports.

129 Rules of Procedure of the parliament of Georgia, article
169

8.6. The format of some documents published on the
parliament’s website are image-based PDFs which are
inaccessible and unsearchable. More and more parlia-
ments are now making their documentation available
in @ range of other formats, primarily as a spread-
sheet (39%), most often in a comma-separated value
(CSV)*3° format or as XML'3* (machine readable for-
mats). It is recommended using one of these formats
for documents published on the parliament’s website,
in line with OGP recommendations and practices.

130 A Comma Separated Value (CSV) is a text file containing
data in an open, readable spreadsheet format.

131 Extensible Markup Language, or XML, is a data-rich open
publishing format that allows for sharing. It is designed to be
read by other software but can then easily be rendered to be
readable by people.
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1.
ANNEXES

ANNEX 1: LIST OF INTERLOCUTORS AND PERSONS CONSULTED

Parliament

Kakha Kuchava — Former Speaker of Parliament

Levan Makhashvili — Head of Cabinet / Chief of Staff of the
Chairman of Parliament of Georgia

The Sector Economy and Economic Policy Committee

David Songulashvili — Chairperson of the Committee

Tamila Shavashvili — Head of the Staff of the Committee
The Budget and Finance Committee

Irakli Kovzanadze — Chairperson of the Committee
Legal Issues Committee

Levan Kasradze — Head of the Staff of the Committee

Independent Institutions and Regulatory Agencies
Public Defender Office
Tatuli Todua — Parliamentary Secretary of Public Defender
State Audit Office
Nato Zaalishvili — Head of the Legal Department

Tsotne Karkashadze — Head of the Department of State Budget and
Strategic Analysis

State Inspector’s Service

Lana Khunashvili — Head of the Legal Department
The Communications Commission

Vakhtang Abashidze — Commissioner

Nino Grdzelishvili — Head of International Relations and Project
Management

Georgian National
Energy and Water Supply Giorgi Pangani — Commissioner of GNERC  12/22/2021
Regulatory Commission
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12/08/2021

18/03/2022

12/22/2021

12/27/2021

01/24/2022

12/17/2021

12/22/2021

12/14/2021

12/30/2021

12/22/2021



Government

Ministry of Economy and Sustainable Development

Alexandre Sokhadze — Head of Legal Support and Contract
Examination Division

Eka Kubusidze — Head of the Communications, Information and
Modern Technologies Department

Ministry of Finance
Natia Gulua — Head of the Budget Department
Civil Society Organisations

Georgian Young Lawyers’ Association (GYLA)

Vakhushti Menabde — Democratic Institutions Support Program
Director

Giorgi Alaverdashvili — Analyst
Transparency International — Georgia (TI)

Lika Sajaia — Parliamentary Secretary
Institute for Development of Freedom of Information (IDFI)

Giorgi Kldiashvili — Executive Director

12/27/2021

12/30/2021

01/20/2022

12/14/2021

12/16/2021

12/22/2021
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ANNEX 3 QUESTIONNAIRE TO THE INDEPENDENT REGULATORY AND OVERSIGHT INSTITUTIONS
IN GEORGIA

Institution Title:

Year of Creation:

1.

Please list the main laws/orders that established the institution and define/grant the institution’s powers and

activities:

Please state the overall objectives of the institution:

What powers does the institution have? Choose one or more among the five categories:

O

O

Advisory power (Power to give unbinding advice to line Ministries or other agencies that are responsible for
policy development and/or regulation of the industry on how to set the broad policies for and/or to regulate
the industry)

Supervisory power (Power to monitor compliance with guidelines and standards, to sanction the regulated
and to enforce sanctions to ensure compliance)

Licensing, pricing, administrative powers (Power to issue and revoke licenses, set prices, review and
approve contracts between regulated companies)

Adjudicatory powers (Power to review regulations and decisions and to hear and resolve any disputes
pertaining to the functioning of the regulated industry)

Rule-making powers (Power to create rules and regulations pertaining to the functioning of the regulated
industry)

Enforcement powers (Power to enforce laws)

Which body is competent for regulation in the relevant domain?

O
O
O
O
O

Institution only

Institution and another independent authority
Institution and parliament

Institution and government

Institution has only consultative (advisory) competencies

Please indicate to which category the institution belongs

O

Ministerial department (Bodies that are part of the central government, report directly to a Minister in
Cabinet. They are largely funded from tax revenue and are part of the civil service. They can have statutory
independence in carrying out some regulatory functions)

Ministerial agency (Executive bodies, set at arm’s length from central government, which may or may not
have a separate budget and autonomous management. They may be subject to different legal frameworks
(civil service regulations may not apply). They may have a range of powers, but are ultimately subordinate
to a ministry and subject to ministerial intervention)

Independent oversight/advisory body (Agencies with the power to provide official and expert advice to
government, lawmakers, and firms on specific regulations and aspects of the industry. The institution may
also have the power to publish its recommendations)

Independent regulatory authority (Public bodies charged with the regulating specific aspects of an industry.
There is no scope for political or ministerial intervention with the body’s activities, or intervention is limited

to providing advice on general policy matters rather than specific cases)
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10.

11.

12.

13.

14.

15.

16.

Is the highest governing authority of the institution a single individual, or a board/commission?

O Single individual

O Board/Commission

How does the highest decision-making authority within the institution make decisions?

O By decision of chairperson

O By majority vote

O By majority vote, with veto of the chair

O By consensus

O Other (please explain)

Does the institution’s head have a fixed term of office?
O Yes

O No

If yes, what is the length of the term? (Please specify the number of years)
Who appoints the head of institution?

O The Parliament

O The President

O The Government (collectively)

O One or two ministers

O A complex mix of the Parliament and government

O Members of the board/commission in charge

Who can be appointed head of the institution? Please describe the eligibility requirements.

Is the appointment renewable?

O No

O Yes, once

O Yes, more than once

Is political independence a formal requirement for the appointment?
O Yes

O No

What is the dismissal procedure for the head?

O Dismissal is impossible

0O Dismissal is possible, but only for reasons not related to policy

O No specific provisions for dismissal exist

O Dismissal is possible at the appointer’s request

May the head of institution hold other offices in government?

O Yes

O No

In case there is a board (or commission), do its members have fixed terms of office?
O Yes

O No
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17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

If yes, what is the length of the term? (Give the number of years, noting if it is at the discretion of the ap-
pointer)

Who appoints the board members?

O The Parliament

O The President

O The Government (collectively)

O One or two ministers

O A complex mix of the Parliament and government
O Members of the board/commission in charge

O Other, please specify

Is the appointment renewable?

O No

O Yes, once

O Yes, more than once

Are the terms of the board members “staggering”, so that they can be replaced only gradually by each suc-

cessive government?
O Yes
O No

Are there any eligibility requirements for appointment to the board or commission governing the institution?
Please describe the eligibility criteria.

Is there a legal requirement that the institution’s head and board members do not hold shares or have other
interests in regulated industry?

O Yes
O No
Can the executive overturn the institution’s decision?
O Yes
O No

Is it formally stated in law or statutes that the institution can receive “individual instructions” from the govern-

ment, or other body, on specific decisions?

O Yes

O No

What is the dismissal procedure for the member of the board?
O Dismissal is impossible

O Dismissal is possible, but only for reasons not related to policy
O No specific provisions for dismissal exist

O Dismissal is possible at the appointer’s head

Are members allowed to hold other offices in government?

O Yes, or no specific provisions

O Yes, only with the permission of the government

O No
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27.

28.

29.

30.

31.

32.

33.

34.

35.

Are there limitations to take a job in regulated companies during several years after the end of one’s term in
office?

O Yes

O No

What is the institution’s revenue and/or funding sources?

O Fees levied on the regulated industry. Please specify within what limits

O State budget and fees. Please specify the share received from state budget

O State budget only. What was the budget approved for 2018, 2019, 20207?

O Other (specify)

If funds are raised through levies or fees imposed on the regulated industries, goods, or services, then specify
if the levies can be directly determined by the regulator, or whether they need to be approved by a ministry.

O directly determined by the institution

O require approval by ministry

Is the budget of the institution prepared by the
O Institution itself, only

O Institution and the government

O Government only

O Parliament only

O Other (please specify)

Is the budget of the institution controlled by the
O Institution itself, only

O Audit Office

O Institution and the government

O Government only

O Parliament only

O Other (please specify)

Has the institution’s budget been reduced during the past three years?
O Yes

O No

Has the institution been asked to explain or justify its budget proposal before any parliamentary committee
(Budget Committee or thematic committee) over the past 3 years?

O Yes

O No

Who is responsible for the institution’s staffing policy (recruiting, allocation, and composition)?
O Institution itself

O Both the institution and the government

O Government only

O Other (please specify)

Please confirm whether the staff:

O Is subject to regular civil service pay completely
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36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

O Enjoys partial exemptions

O Enjoys full exemptions

O Other (please specify)

Does the institution have the authority to decide on the remuneration of staff, and board members alike?
O Yes

O No

What are the formal obligations (in law or statute) of the institution vis-a-vis the Government?
O No formal obligations

O Reporting requirement, for information only

O Reporting requirement, and report must be approved

O Fully accountable to government

What are the formal obligations (in law or statute) of the institution vis-a-vis the President?
O No formal obligations

O Reporting requirement, for information only

O Reporting requirement, and report must be approved

O Fully accountable to government

What are the formal obligations (in law or statute) of the institution vis-a-vis the Parliament?
O No formal obligations

O Reporting requirement, for information only

O Reporting requirement, and report must be approved

O Fully accountable to government

If there is a reporting requirement, should reports cover

O Performance

O Finances

O Both, performance and finances

What is the periodicity of reports?

O annual

O quarterly

O monthly

Are there formal content requirements or structure/format requirements for the reporting?
O Yes

O No

Can the institution present, upon own initiative, reports, or statements to the Government or to Parliament?
O Yes

O No

Is the Annual Activity Report submitted for

O Information

O Approval

How regularly the head of institution has been asked to present and discuss the annual report before the rel-
evant committee or parliament plenary session
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O Regularly
O Never

46. Is the institution obliged to publish its formal reports to government, president or parliament, or any other

documents relating to markets and regulations?
O Yes
O No

47. Has your institution organized consultations with interested groups, including citizens associations this and
last year?

O Yes
O No
48. Are interested parties allowed to make submissions to the institution on matters under review?
O Yes
O No
49. Is the institution subject to a regular external audit?
O Yes
O No
50. If so, is this audit:
O Financial audit
O Performance audit
O both
51. If the institution is subject to audit, is it audited by:
O A national audit office
O Private consulting firms
O Independent academic research
O Other (explain)
52. Has the institution been audited in the last 3 years?
O Yes
O No

53. Have the audit reports been put on the agenda or discussed by a parliamentary committee over the past 3

years?
O Yes
O No
54. Does the law specify that the institution’s decisions need to be published?
O Yes
O No
55. Is the institution required by law to organize consultations?
O Yes, in all cases (which have direct or indirect impact on more than one stakeholder)
O Yes, but only in cases specified by law

O No
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56.

57.
58.

59.
60.

61.

Does the institution have a Code of Conduct applicable to all staff and board members?
O Yes

O No

Which international organisations your institution is member of? Please provide the list
To what extent your organisation is involved in that international network?

O Vote for leadership

O Peer-to-Peer exchange

O No involvement

What does it cost to participate as member of that network?

Is your membership formal?

O Member Status

O Observer Status

Please provide any suggestions you have of ways in which the cooperation between your institution and Par-

liament could be improved
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