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“Prosecutors shall, in accordance with the law, perform 
their duties fairly, consistently and expeditiously, and 
respect and protect human dignity and uphold human 
rights, thus contributing to ensuring due process and the 
smooth functioning of the criminal justice system.”

— UN Guidelines on the Role of Prosecutors (1990) 
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FOREWORD

In the early days of the AIDS pandemic, driven by fear, misinformation and myths about HIV, many countries 
took legislative measures to respond, including through criminal law. Most of these laws were exceedingly 
broad, both in their express provisions and in the way they were interpreted and applied. We are seeing 
similar fear and misinformation spreading in response to COVID-19. While there are significant differences 
between HIV and COVID-19, both show that pandemics act upon the fault lines of racial, social and economic 
inequalities and can be perpetuated by punitive laws and policies which are counterproductive and have 
no scientific basis. 

Today we know much more about HIV and scientific developments mean that HIV need not be a death 
sentence. With effective antiretroviral treatment, people with HIV can live long full lives. Advances in 
treatment mean that people living with HIV can now achieve viral suppression, which prevents transmission 
of the virus to others. Many of these advances have been possible because of the tireless advocacy 
of people living with HIV and civil society on issues of access to medicines, HIV-related stigma and 
discrimination, and HIV criminalisation. 

HIV science should inform the application of criminal law in cases related to HIV. It has the potential to limit 
unjust prosecutions and convictions. Despite this, HIV criminalisation continues in many jurisdictions; 92 
countries and jurisdictions still criminalise HIV exposure, nondisclosure and/or transmission. We have seen 
many instances in which rights have been violated and lives have been irreparably harmed by overuse 
of prosecutions, including many cases with no basis in science. Such misuse of criminal charges does 
damage to the HIV response more broadly, by perpetuating misinformation, fear, stigma, discrimination 
and violence against people living with HIV. It also has deterred marginalized groups such as gay men 
and other men who have sex with men, sex workers, injection drug users and transgender people from 
seeking care out of fear, putting their health and well-being at risk. Women living with HIV bear a significant 
risk of prosecution under HIV criminalisation provisions because women are often the first to know their 
HIV positive status (a prerequisite for most HIV criminalisation prosecutions), due to increased interaction 
with the health services, including provider-initiated testing and counselling during antenatal visits. The 
intersection of HIV criminalisation and criminal provisions that sanction women’s choice of work and their 
access to sexual and reproductive health services perpetuate gender-based violence, gender inequality 
and increase the vulnerability of women and girls to HIV.

iv Guidance for prosecutors on HIV-related criminal cases



The Global Commission on HIV and the Law called on countries to repeal punitive laws, policies and 
practices and enact protective ones to promote public health and human rights for effective HIV responses. 
One of the central concerns taken up by the Commission was the continued misuse of criminal law in 
dealing with alleged HIV transmission, exposure and non-disclosure. It issued a clear recommendation that 
any use of criminal law must be strictly limited to instances of actual and intentional transmission. In 2018, 
20 of the world’s leading HIV scientists developed the Expert Consensus Statement on the Science of HIV 
in the Context of Criminal Law to address the use of HIV science in the criminal justice system. Yet, people 
living with HIV continue to be prosecuted in a much wider range of circumstances, including those where 
the risk of HIV transmission or exposure is scientifically nil. 

This Guidance is addressed specifically to prosecutors, given the essential role they play in stopping the 
misuse of criminal law by discharging their professional obligations with full regard to science, human rights 
and the public interest. It is also intended as a resource for lawmakers who legislate, judges who interpret 
laws and adjudicate these cases, people living with HIV who bear the brunt of HIV criminalisation, and the 
public defenders and advocates who represent those charged under these laws. Ultimately, we hope that 
this Guidance will be useful in the implementation of the UNAIDS Global AIDS Strategy 2021-2026 – a road 
map to achieve the SDG 3 target of ending AIDS as a public health threat by 2030. 

In the words of the Global Commission on HIV and the Law: ‘The law can be a human good that makes a 
material difference in people’s lives. It has the power to bridge the gap between vulnerability and resilience 
to HIV’. We hope that this Guidance will make a meaningful contribution to the use of the law as a force for 
human good in the context of HIV. 

Mandeep Dhaliwal
Director
HIV, Health and Development Group
UNDP
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“The International Association of Prosecutors welcomes this guidance for prosecutors. 
It highlights the serious responsibility of exercising prosecutorial discretion in a manner 
consistent with the high standards of impartiality and objectivity championed by the 
IAP. It will be of assistance to prosecutors in handling HIV-related criminal cases in 
keeping with the best available science and with a commitment to the human rights of 
all parties involved.”

— Gary Balch, General Counsel, International Association of Prosecutors

“As a former prosecutor, and now a judge, this Guidance is a critical resource not just 
for prosecutors and defence lawyers but also for courts that preside over matters of 
HIV criminalisation, coming at a time when our justice systems are grappling with 
reconciling the letter of penal codes and developments in HIV science. It is imperative 
that the rule of law and human rights standards are adhered to throughout the criminal 
justice process and prosecutors have a significant role to play in achieving these.”

— Zione Ntaba, Judge of the High Court of the Republic of Malawi.

“Continued training, capacity development and awareness-raising for judges are key 
to ensuring that we use the law to protect the rights of key populations and people 
living with HIV and effectively adjudicate based on human rights principles. Engaging 
national institutes responsible for the training of judges can assist in this process. This 
Guidance is very timely for the implementation of efforts in our region.” 

— Dr. Olga Shapovalova, Head of the Department of Training of Teachers, National School of Judges, Ukraine 
& retired Judge of the Supreme Court of Ukraine

“It is essential that the complex issue of HIV criminalisation be approached with the 
utmost respect for human rights and dignity, and it is frustrating that this still needs 
to be said. GNP+ welcomes this publication. It is important for sensitizing and building 
relationships with prosecutors. It provides important guidance for avoiding unnecessary 
and unwarranted prosecutions in the first place. It also adopts an intersectional lens in 
laying out what is at stake in prosecutions, taking into consideration the complexities 
of lived experience of people living with HIV, especially women, and other key 
populations. We urge prosecutors to make use of it in avoiding the overreach and 
misuse of the serious sanction of the criminal law.”

— Rico Gustav, Former Executive Director, Global Network of People Living with HIV (GNP+)



HIV-RELATED CRIMINAL PROSECUTIONS:  
10 PRINCIPLES FOR PROSECUTORS

General principles

1   Prosecutions should be informed at all stages by the most reliable 
evidence

2   Prosecutors should ensure that the rights of the complainant, the 
defendant and witnesses are respected throughout every stage of the 
prosecution

Deciding whether and how to prosecute

3   Prosecutors should pursue prosecutions in only limited circumstances, 
as HIV is most effectively addressed as a public health matter

4   Prosecutors should establish a sufficient evidentiary basis for a 
prosecution

5   Prosecutors should consider whether a prosecution in a given case is in 
the public interest

Pre-trial and trial considerations

6   Prosecutors should generally consent to pre-trial release, absent 
exceptional circumstances

7   Prosecutors should avoid arguments that could be inflammatory, 
prejudicial or contribute to public misinformation about HIV

8   Prosecutors should ensure the correct interpretation of science and its 
limitations, if seeking to prove actual transmission of HIV

Sentencing considerations

9   Prosecutors should ensure there is no discrimination in sentencing

10   Prosecutors should ensure sentencing is not disproportionate
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EXECUTIVE SUMMARY

In many jurisdictions around the world, people 
living with HIV face criminal prosecution if accused 
of transmitting HIV, exposing another person to a 
potential or perceived risk of HIV infection, or not 
disclosing their HIV-positive status (e.g. to a sexual 
partner). Usage of the criminal law in such ways 
is commonly referred to as “HIV criminalisation.” 
Some jurisdictions have passed specific laws to 
criminalise HIV non-disclosure, exposure and/or 
transmission of HIV, while in others, prosecutors 
and courts have applied existing, general criminal 
offences. 

Because of the impact of HIV criminalisation 
on human rights and public health, existing 
international guidance recommends limiting the 
use of the criminal law to exceptional circumstances 
where a person acts with the specific intent to 
infect another – and actually does so. Yet in 
many countries, the law often continues to stray 
beyond this limited use recommended by both 
international experts and human rights bodies, 
and certainly the vast majority of prosecutions 
to date around the globe are not constrained to 
these limited circumstances. There is mounting 
evidence and concern that an overly broad use 
of the criminal law, and of similarly coercive and 
punitive measures in relation to HIV and other 
infectious diseases, is not effective public health 
policy and in fact can do more harm than good.

Given such concerns, as well as the complexity 
of issues raised by HIV-related criminal cases, 
prosecutors have an important role to play in 
avoiding the overreach and misuse of the serious 
sanction of the criminal law in relation to HIV, as well 

as ensuring the wise use of scarce prosecutorial 
resources. They can ensure that any prosecutions 
in relation to alleged HIV non-disclosure, exposure 
or transmission are conducted in a fair and objective 
manner, are based on the most sound and recent 
medical and scientific evidence, guarantee the rights 
and dignity of all those involved in a proceeding, 
and are grounded in the public interest.

This guidance document therefore presents 10 
key principles that should assist prosecutors in 
handling a prosecution – or potential prosecution 
– involving an allegation of HIV non-disclosure, 
exposure or transmission. Each principle is 
accompanied by a more detailed commentary 
examining the specific application of the principle 
by prosecutors in the course of their handling of 
a potential or ongoing prosecution. Each principle 
and its accompanying commentary is grounded 
in a consideration of the best available scientific 
evidence, applicable international human 
rights standards, as well as the widely-agreed 
professional standards governing the function of 
prosecutors within the criminal justice system.

The development of this guidance document was 
informed by a review of relevant literature and 
consultations with people living with HIV, lawyers, 
prosecutors, judges, academics, human rights 
advocates, and representatives of international 
organisations. Given the diversity of legislative 
contexts, legal systems and roles that prosecutors 
play in those systems, certain elements may not 
be applicable in a given context, but all of the key 
considerations and principles it presents should 
be relevant to some degree in every jurisdiction.
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INTRODUCTION

Some jurisdictions around the world have passed 
specific laws to criminalise HIV non-disclosure, 
exposure and/or transmission of HIV, while in 
others prosecutors and courts have applied 
existing, general criminal offences.1 However, 
there is mounting evidence and concern that an 
overly broad use of the criminal law, and of similarly 
coercive and punitive measures, in relation to HIV 
and other communicable diseases, is not effective 
public health policy and can do more harm than 
good. As noted in the Global AIDS Strategy 2016-
20212, stigma, discrimination and other human 
rights violations in the context of HIV both reflect 
and drive the inequalities that undermine HIV 
responses. The Strategy calls on countries to 
create an enabling legal environment by removing 
punitive and discriminatory laws and policies, 
including laws that criminalise HIV exposure, non-
disclosure or transmission, as well as to introduce 
and enforce protective and enabling legislation 
and policies, and end the overuse of criminal and 
general laws to target people living with HIV and 
key populations.

The application of general criminal offences to 
deal with HIV transmission, exposure or non-
disclosure — in other words, to circumstances 
that were not envisioned by lawmakers at the 
time of their adoption – often means there is little 
clarity as to the scope of the law, particularly if 
police, prosecutors and courts are inconsistent 
when interpreting and applying those offences. 
Even laws that specifically criminalise HIV 
transmission, exposure or non-disclosure are 
often vague and broad, either in their wording 
or their interpretation. Both a lack of certainty as 
to what may be prohibited and the unfair, broad 
use of penal sanctions, offend basic principles of 
criminal law. These considerations, as well as the 
complexity and sensitivity of HIV-related cases, 
underscore the important role of prosecutors in 
avoiding the overreach and misuse of the serious 
sanction of the criminal law.

In all legal systems, prosecutors contribute to 
ensuring that the rule of law is guaranteed, especially 
by the fair, impartial and efficient administration of 

A NOTE ON TERMINOLOGY

In this document, the term “prosecutor” is used broadly to include any actor in the criminal law system 
who exercises some discretionary function in the course of the investigation and prosecution of activity 
that is, or is thought to constitute, a criminal offence. This is because the “prosecutorial function” is often 
structured differently in different legal systems. 

For example, the degree to which a prosecutor is involved, if at all, in the investigative stage of a criminal 
case varies from one jurisdiction to another. In some jurisdictions, a specially designated law enforcement 
officer (or an officer of an independent investigative service) initiates and carries on an investigation into 
a possible criminal offence, and their role may include deciding whether a prosecution should proceed. In 
some jurisdictions, certain judges may play an investigative role as well as rendering a decision in a case.
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justice in all cases and at all stages of the proceedings 
within their competence.3 Prosecutors have an active 
role in criminal proceedings, including initiating and 
advancing prosecutions only where they are satisfied 
that there is sufficient well-founded evidence to 
support a criminal case, among other considerations.4 
The degree of prosecutorial discretion recognized 
in law and in practice, and the stages at which such 
discretion may be exercised, and how, vary across 
jurisdictions and legal systems. Where appropriate, 
and in accordance with national laws, prosecutors 
should also consider alternatives to prosecution.5 
In some jurisdictions, prosecutors may also play a 
role in: investigating crime and/or supervising the 
legality of these investigations; negotiating plea and 
sentence agreements; the diversion of offenders 
to alternatives other than prosecution; supporting 
complainants; making sentencing recommendations; 
and supervising the execution of sentences and the 
treatment of persons in custody.6 

As such, prosecutors have a central and pivotal role 
to play in HIV-related criminal cases. In particular, 
prosecutors can ensure that any prosecutions in 
relation to alleged HIV non-disclosure, exposure 
or transmission are conducted in a fair and 
objective manner, are based on the most sound 
and recent medical and scientific evidence, 
guarantee the rights and dignity of people living 
with HIV, and are grounded in the public interest. 
This document was developed to guide:

■  policymakers in addressing their criminal justice 
system’s approach to HIV non-disclosure, 
exposure or transmission cases

■  heads of prosecution services (or other 
relevant authorities) who are responsible for 
establishing policies and guidelines or issuing 
instructions to prosecutors, according to the 
structure and rules of their legal system

■  individual prosecutors in their day-to-day 
practice.

Other actors in the criminal justice system, including 
law enforcement officers, defence lawyers and 
judges, may also find the considerations and 
principles laid out in this document useful.

Concerns about HIV criminalisation

Among others, the UN Secretary General, 12 UN 
agencies, and the Global Commission on HIV 
and the Law have recommended that states, as 
part of their response to HIV, “remove punitive 
laws, policies and practices that violate human 
rights, including … the broad criminalisation of 
HIV non-disclosure, exposure and transmission.”7 
Because of the impact of HIV criminalisation on 
both human rights and public health, existing 
international guidance recommends limiting 
the use of the criminal law to exceptional 
circumstances where a person (i) acts with the 
specific intent to infect another and (ii) actually 
does so.8 However, in many countries, the law 
continues to be applied beyond this limited 
use as recommended by international experts 
and human rights bodies, and certainly the vast 
majority of these prosecutions to date around the 
globe, do not involve such circumstances. This 
gives rise to a variety of concerns that the current 
use of criminal sanctions in many jurisdictions 
undermines effective public health efforts and 
human rights by, for example: contributing to 
HIV-related stigma and misinformation; creating 
additional barriers to HIV testing and engagement 
in care; undermining relationships between 
patients and providers of health and other 
services; unnecessarily and unhelpfully infringing 
privacy; compounding gender inequality while 
offering little in the way of protection against 
HIV; and resulting discriminatory prosecutions 
and disproportionate sentencing. In light of 
such concerns, courts and legislatures in some 
countries have taken steps to narrow the scope 
of HIV criminalisation. However, while lawmakers 

For ongoing updates regarding the state of HIV criminalisation globally, see the Advancing HIV 
Justice reports produced periodically by the HIV Justice Network (via www.hivjustice.net/publica-
tions) and the Global HIV Criminalisation Database (www.hivjustice.net/global-hiv-criminalisation-da-
tabase).
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and judges are ultimately responsible for how 
the law is drafted and interpreted, prosecutors 
have an important role to play in determining 
when and how the law gets applied and 
therefore guidance in this area may be useful. 

Developing guidance for prosecutors

To guide the prosecutorial function, it has been 
recommended that states “define general principles 
and criteria to be used by way of references 
against which decisions in individual cases should 
be taken, in order to guard against arbitrary 
decision-making.”9 In keeping with the fundamental 
principle of prosecutorial independence, it is 
generally recognized as improper for the executive 
branch of government, or a superior level of the 
hierarchy within the prosecution service, to issue 
instructions to a prosecutor regarding specific 
cases.10 However, the value of general instructions 
or guidelines is also recognized internationally: 
“In countries where prosecutors are vested with 
discretionary functions, the law or published rules 
or regulations shall provide guidelines to enhance 
fairness and consistency of approach in taking 
decisions in the prosecution process, including 
institution or waiver of prosecution.”11 

This observation applies across a diversity of 
legal systems: “In order to achieve consistency 
and fairness when taking discretionary decisions 
within the prosecution process and in court, 
clear published guidelines should be issued, 
particularly regarding decisions where or not 
to prosecute. Even when the system does not 
foresee that prosecutors can take discretionary 
decisions, general guidelines should lead the 
decisions taken by them.”12 

These general considerations are certainly relevant 
to the specific context of HIV criminalisation, 
particularly in light of the important concerns for 
both human rights and public health it raises. Yet few 
jurisdictions have developed any clear guidance 
for prosecutors specific to the issue of criminal 
prosecutions related to non-disclosure, exposure 
or transmission of HIV (or other sexually transmitted 
infections).13 Sound guidance in this area could 
help prosecutors ensure that cases are informed 

by accurate science and other important 
considerations, thereby avoiding prosecutions 
that over-extend the criminal law or stand little 
prospect of succeeding.14 Prosecutors often 
juggle heavy caseloads with limited resources; 
complex cases with multiple competing 
considerations, such as those involving HIV, 
require additional care, which means that clear 
guidance may be all the more helpful in avoiding 
inconsistency and unfairness and the misuse of 
scarce prosecutorial resources.

The development of such guidance has been 
recommended on numerous occasions. The 
Joint United Nations Programme on HIV/AIDS 
(UNAIDS) has produced a detailed guidance 
note on medical, ethical and legal considerations 
related to HIV criminalisation, in which it 
recommends governments develop and adopt 
evidence-informed guidelines for police and 
prosecutors.15 In 2018, the African Regional 

“Police and prosecutorial 
guidelines can ensure the 
protection of individuals against 
overly broad, uninformed 
and/or unfair investigations 
and prosecutions. These 
guidelines can help to ensure 
that any police investigation or 
prosecution is based on the best 
available scientific evidence 
relating to HIV, upholds legal and 
human rights principles, treats 
like-harms alike, and aligns with 
public health strategies.”

— UNAIDS, Ending overly broad 
criminalisation of HIV non-disclosure, 
exposure and transmission: critical 
scientific, medical and legal 
considerations (2013)
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Judges Forum on HIV, TB and Human Rights, 
echoed that recommendation. Following further 
consultations, the UN Development Programme 
(UNDP) developed this guidance document for 
prosecutors, with the goals of ensuring a human 
rights-based and evidence-based approach to 
the complex issue of HIV criminalisation. 

This guidance is intended to be useful for 
prosecutors in various settings. However, there 
is considerable diversity in the substance of HIV-
related laws across jurisdictions. Common law, civil 
law and hybrid legal systems also vary in their rules 
of criminal procedure and the role(s) of prosecutors. 
Formal guidance exists for prosecutors, on a range 
of policy and practice issues, in some jurisdictions, 
but not all. Similarly, who has the authority, in 
explicit law or in established practice, to adopt 
or issue such guidance also varies across legal 
systems. Guidance also takes different formats 
in different jurisdictions – from binding directives 
or instructions about very specific issues and 
circumstances (e.g., prosecuting certain kinds of 
offences or handling certain kinds of witnesses), 
to more general guidelines setting out factors 
to be considered as prosecutors exercise their 
discretion in their various roles. 

Finally, sometimes such prosecutorial policies 
are internal documents accessible only to 
prosecutors, whereas in other jurisdictions they 
are made public – such as when published in 
an official government publication alongside 
other notices or regulations, or as part of an 
official manual for prosecutors, which may even 
be posted publicly online. Making such policies 
public provides greater transparency in the 
administration of justice. In some regions, it is 
expressly recommended that “where government 
gives instructions of a general nature [to public 
prosecutors], such instructions must be in writing 
and published in an adequate way.”16

This guidance document presents ten principles, 
accompanied by more detailed commentary. The 
guidance first sets out some general principles 
that are relevant throughout the handling of an 
HIV-related criminal prosecution (or potential 
prosecution), followed by some principles more 
specific to particular stages of a prosecution. 
Given the diversity of legislative contexts, legal 
systems and the roles that prosecutors play in 
those systems, certain elements of this guidance 
may not be applicable in a given context, but all of 
the key considerations and principles it presents 
should be relevant to some degree in every 
jurisdiction. This guidance will certainly require 
some adaptation to the local legal context. In 
doing so, it is essential to ensure consultations 
with relevant stakeholders – including not only 
prosecutors but also people living with HIV, health 
services providers, community organisations 
working in the HIV response (including with key 
populations particularly affected by HIV), scientific 
experts, and legal and human rights experts.17

Methodology
The development of this guidance document was 
informed by a review of relevant literature and 
consultations with people living with and affected 
by HIV, lawyers, prosecutors, judges, academics, 
human rights advocates, and representatives of 
international organisations. Those consultations 
included 28 in-depth interviews (with informants 
from different regions) and an online survey 
available in four languages (English, French, 
Russian and Spanish) widely distributed across 
the HIV community (with responses received from 
29 countries from most of the world’s regions). A 
gender-balanced advisory committee, including 
people living with and affected by HIV, lawyers, 
judges and community advocates from different 
regions and legal systems, was convened to 
inform the content and format of the guidance. 
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Although this Guidance is intended primarily for prosecutors, it will also be useful for – 

■  Legislative committees and law reform commissions: looking to review HIV criminalisation 
laws and to make recommendations for reform to bring the law in conformity with latest 
evidence on HIV transmission.

■  Public defenders and defence lawyers, as a resource for providing effective representation 
for clients charged with HIV non-disclose, exposure and transmission, to prepare defence 
and conduct legal research.

■  Magistrates setting bail conditions, hearing cases and imposing sentences in some cases 
where HIV status is material.

■  Oversight bodies, including parliamentary committees, offices of the Ombudsman and 
national human rights institutions with relevant mandates to check the misuse of prosecutorial 
powers. 

■  Law enforcement officials who are often the first point of interface when there is a complaint 
of HIV non-disclosure, exposure and transmission, will find the Guidance useful for ensuring 
that material facts are contained in the statement of the complainant and that the rights of the 
suspect are not violated. 

■  Law schools and other institutions that provide continuing legal education such as law 
societies and bar associations.

■  Civil society organisations monitoring, documenting and reporting on HIV criminalisation 
whose advocacy, reporting and evidence support law reform. 

■  People living with and vulnerable to HIV improving their knowledge of the procedural 
standards in respect of prosecution of HIV, especially when facing actual or possible 
prosecution. 
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1   Prosecutions should be informed 
at all stages by the most reliable 
evidence

Despite remarkable advances in HIV treatment 
and prevention, the use of the criminal law 
in relation to HIV often reflects persisting 
misconceptions and fears about HIV, contrary to 
improved scientific knowledge. Regrettably, laws 
and prosecutions have not always been guided by 
the best available scientific and medical evidence; 
some people have been prosecuted even where 
there was little or no possibility of transmitting HIV.

The UN’s Guidelines on the Role of Prosecutors 
state that “prosecutors shall not initiate or 
continue prosecution, or shall make every effort to 
stay proceedings, when an impartial investigation 
shows the charge to be unfounded.”18 According 

to professional standards adopted by the 
International Association of Prosecutors (IAP), 
“in the institution of criminal proceedings, 
[prosecutors] will proceed only when a case 
is well-founded upon evidence reasonably 
believed to be reliable and admissible, and will 
not continue with a prosecution in the absence 
of such evidence.”19 Furthermore, “throughout 
the course of the proceedings, the case will be 
firmly but fairly prosecuted; and not beyond what 
is indicated by the evidence.”20

Prosecutions must always proceed based on 
credible evidence, including about HIV and its 
transmission – and this is the case whether a 
matter goes to trial or may be resolved by way of 
a guilty plea. Note that, before accepting a plea 
of guilty by a defendant, both prosecutors and 
defence lawyers should take care to ensure it is 
based on sound science regarding HIV.

GENERAL PRINCIPLES

AVOIDING UNSOUND ASSUMPTIONS

Prosecutions must never proceed on inaccurate assumptions, subjective biases, speculation or prejudice. 
The following are some important points to keep in mind.

■  Simply because a person is HIV-positive does not automatically mean they are able to transmit HIV. For 
example, their viral load may be sufficiently low that there is no possibility of transmission.

■  Simply having been given an HIV-positive test does not mean a person is necessarily aware of how 
HIV can, and cannot, be transmitted.

■ Spitting poses no risk of HIV transmission.
■ Biting poses no, or at most, negligible risk of HIV transmission.
■  It is not the case any form of sexual activity necessarily poses a risk of HIV transmission.
■  Exposure to HIV does not necessarily lead to actual infection.
■  It cannot be assumed that a person living with HIV who engages in sex or other activity that may pose 

a risk of transmission intends to transmit HIV or has no regard for their partners’ health.
■  The first person in a couple to test positive for HIV is not necessarily the source of their partner’s 

infection. The partner tested later may have been the one who passed on the infection, or there may 
have been another source.
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In some areas, the science is clear; in other areas, 
it can be complex and is also evolving. A correct 
working understanding of the relevant science 
is essential to ensuring that prosecutorial 
practice is consistent and that prosecutions 
(and any convictions that may result) are 
based on fair and objective facts. A correct 
understanding of the science will also help with 
the wise use of prosecutorial resources, including 
by narrowing the issues in a proceeding and 
avoiding prosecution of cases where there is 
little or no scientific basis for proceeding. Such an 
understanding is also important on the part of law 
enforcement, defence lawyers and judges.

For example, prosecutors should be aware that:

■  HIV cannot be transmitted through saliva.
■  A reduction in a person’s viral load (the amount 

of the virus circulating in the body, as measured 
in a blood sample) also means a reduction in 
the risk of HIV transmission.

■  Effective treatment with anti-retroviral 
medication suppresses viral load. A small 
minority of people are naturally able to control 
their viral load without medication.

■  HIV cannot be transmitted sexually from a 
person with an undetectable or suppressed 
viral load.

■  HIV cannot pass through an intact condom, 
meaning correct condom use prevents HIV 
transmission.

■  Oral sex poses no, or at most, negligible risk of 
HIV transmission. 

■  Access to antiretroviral therapies transforms HIV 
into a chronic, manageable health condition, 
meaning people with HIV who have access 
to care enjoy quality of life and have a life 
expectancy similar to that of people without HIV.

■  When contemplating the question of proving 
transmission from a defendant to a complainant, 
science such as phylogenetics (which analyses 
the degree to which HIV strains are genetically 
related) has important limitations.

Such information can be easily found in the Expert 
Consensus Statement on the Science of HIV in 
the Context of Criminal Law (also summarized in 
Annex C).21 In some instances, consulting such 
a source and other reliable resources, such as 
those listed in Annex D, can establish quickly 
and conclusively that there is no scientific basis 
for a criminal charge or prosecution in various 
circumstances. 

In other, more complex circumstances, a 
prosecutor should seek an expert scientific 
opinion from a qualified expert at the earliest 
possible occasion and seek further expert opinion 
as necessary during a prosecution. Such expert 
opinion should address matters such as the 
possibility of HIV transmission associated with the 
act(s) that are alleged as the basis for a possible 
prosecution, and the bodily harm associated with 
HIV infection. If transmission from the defendant to 
the complainant is alleged, then a suitable expert 
should advise about whether the evidence could 
establish transmission with the legally required 
degree of certainty. As explained below, and 
noted in Annex C, an expert forensic virologist 
familiar with the complexity and limitations of 
phylogenetic analysis should be retained if such 
scientific evidence is being contemplated as part 
of proving actual transmission. Where the expert 
opinion does not support proof of the elements of 
the offence applicable in the law of the jurisdiction, 
a charge should not proceed or, if already laid, 
should be withdrawn. 
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2   Prosecutors should ensure that 
the rights of the complainant, 
the defendant and witnesses are 
respected throughout every stage 
of the prosecution

Any application of the criminal law engages various 
human rights. Prosecutors, as representatives 
of the state, have a key role and obligation to 
ensure human rights are respected, protected 
and fulfilled in the course of their duties.22 
Relevant human rights standards include the 
right to liberty, including freedom from unlawful or 
otherwise arbitrary deprivation of liberty,23 as well 
as the right to be presumed innocent until proven 
guilty according to law,24 and the right to a fair 
trial by a competent, independent and impartial 
tribunal.25 International principles also require that 
complainants be treated with compassion and 
respect for their dignity and be informed about 
their rights, including access to justice and prompt 
redress.26

Similarly, prosecutors must ensure respect for the 
right to equality before the law and to freedom 
from discrimination, including on the basis of race, 
colour, ethnicity, national or social origin, sex or 
other status including HIV-positive status, sexual 
orientation or gender identity.27 This consideration 
operates at all times in exercising the prosecutorial 
function and applies to both the defendant and 
the complainant. Prosecutorial standards are 
explicit that prosecutors must “carry out their 
functions impartially and avoid all political, social, 
religious, racial, cultural, sexual or any other kind 
of discrimination.”28 Applying criminal law in the 
context of HIV, a stigmatised health condition, 
heightens the importance of scrupulous attention 
to these rights in order to avoid improper 
prosecutions and unjust convictions rooted 
in stigma or prejudice. Similarly, prosecutions 
involving sexual activity are often laden with 
biases and assumptions about sex, sexuality and 
gender, including discriminatory views about 
women and their sexuality, and prejudices against 
same-sex sexual activity, transgender identity or 
the sale of sex. Biases and prejudices based on 
ethnicity, colour or race, especially in settings 

where communities have historically been 
disproportionately criminalised on these grounds 
or against migrants, have also been observed 
in some jurisdictions where HIV-related criminal 
prosecutions have been brought forward. In such 
contexts, heightened care is required to avoid 
unjust prosecutions.29

HIV-related criminal prosecutions also engage the 
right to the highest attainable standard of physical 
and mental health,30 the right to security of the 
person (against harms at the hands of the state) 
and even potentially the right to life,31 depending 
on the circumstances. Detention – during arrest 
proceedings, pre-trial and following conviction – 
can interrupt access to HIV treatment and other 
aspects of necessary medical care. Furthermore, 
in many settings, conditions of detention are 
harmful to the health of detainees in general. The 
potential harm of such conditions is even greater 
in the case of a detainee living with HIV. Stigma 
and abuse of various kinds, including in relation 
to HIV, are present in prison settings just as they 
are outside.

Finally, the right to privacy32 is also engaged by 
HIV-related criminal prosecutions, at multiple 
stages, and is of relevance to both the defendant 
and the complainant. The “open justice” principle 
that criminal proceedings should be open to public 
scrutiny is important; transparency is necessary to 
ensure fair proceedings consistent with human 
rights standards, as well as accountability in the 
operation of the justice system. At the same 
time, this must be balanced with the obligation 
to respect and protect the right to privacy, and 
consideration of the harms that may flow from 
HIV-related criminal prosecutions.

Criminal proceedings related to allegations of 
HIV non-disclosure, exposure or transmission 
will inevitably reveal the HIV-positive status of 
the defendant, and in cases where actual HIV 
transmission is alleged, that of the complainant. 
HIV remains highly stigmatised in many settings, 
and public disclosure of someone’s HIV-positive 
status can have serious adverse consequences. 
Most HIV-related prosecutions have arisen, and 
will likely continue to arise, in the context of sexual 
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encounters. As a result, they will necessarily involve 
evidence of sexual activities by the defendant and 
the complainant. This may also entail disclosure 
of the sexual orientation or gender identity of the 
defendant and/or complainant, and possibly of 
sexual activities outside a relationship that were 
not previously known to one of the partners. 

Depending on the circumstances, a prosecution 
may involve evidence of other criminalised or 
stigmatised activity such as drug use or the sale 
and purchase of sexual services. It may also 
implicate the conduct of others, such as other 
sexual or drug-sharing partners of the complainant 
or defendant, whose privacy is therefore also 
engaged. It is important to consider that allegations 
brought forward are yet to be proven, and that 
exposing parties’ and witnesses’ identities, HIV 
status and/or other sensitive information can 
lead to serious consequences, including the 
loss of social and family relationships, as well as 
harassment and discrimination in various settings 
such as employment, housing and healthcare, 
and sometimes, violence.

Prosecutors, as well as defence lawyers and judges, 
should therefore strive to preserve the privacy of 
complainants, defendants and witnesses to the 
greatest extent possible. They should consider 
what measures can and should be taken to avoid 
or minimise violations of the right to privacy, of the 
complainant, defendant and other parties such as 
witnesses, in HIV-related criminal prosecutions. 
This should be observed at all stages of the 
prosecution. Access to medical and counselling 
records is particularly sensitive, hence health 
professionals’ duty of confidentiality to patients. 
In keeping with applicable legal requirements and 
procedures, during an investigation, prosecutors 
should only seek access to elements of such 
records that are absolutely necessary, and at trial 
they should limit disclosure of information in such 
records. Both a complainant who is compelled 
by the process of the prosecution to share such 
intimate, private information, and a defendant who 

by definition is facing an allegation (not a proven 
set of facts) have strong privacy interests. Aside 
from its inherent value, protecting privacy may 
enable witnesses to give a fuller and more candid 
account when testifying. It may also help protect 
witnesses against intimidation or retaliation in 
some cases.

Prosecutors, defence lawyers and judges should 
be alert to such concerns and should consider 
taking or requesting various measures to protect 
privacy, both at trial but also before trial and in any 
related preliminary or subsequent proceedings, 
such as court orders that:

■  permit receiving evidence in camera in the 
case of specific witnesses;

■  protect the identity of participants in the 
proceeding by redacting documents and/or 
requiring the use of initials only or pseudonyms 
in the proceeding and any court records 
accessible to the public;

■  limit the introduction of information from 
confidential medical records to that which 
is strictly related to the facts at issue in the 
proceeding;

■  restrict access to documents filed in the 
court proceeding to prevent broader public 
disclosure of such information;

■  prevent the broader publication, via any 
document, media broadcast or other 
transmission, of the identities of the complainant 
and defendant or any information that could 
identify them; or

■  exclude the general public from the courtroom, 
restricting access to close family, friends or 
supporters of the complainant and defendant, 
and perhaps access to news media subject 
to a publication ban such as that described 
above. The prosecution and the court should 
also consider the real risks to the complainant 
and defendant of publicising facts related to 
the case on social and news media platforms 
and take appropriate steps to prevent this.
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3   Prosecutors should pursue 
prosecutions in only limited 
circumstances, as HIV is most 
effectively addressed as a public 
health matter

The benefits of a public health 
approach

The available evidence shows that ensuring 
universal access to goods, services and information 
for the prevention, diagnosis and treatment of HIV 
and other STIs contributes substantially to halting 
the spread of new infections as well as improving 
the health of people living with HIV. It is also a 
human rights obligation to take positive steps to 
ensure such goods, services and information are 
available, accessible, acceptable to the intended 
populations, and of good quality.33 

For the most part, the majority of people who have 
been diagnosed with HIV, when empowered to do 
so, take steps to prevent the onward transmission 
of HIV, including to their sexual partners.34 Access 
to effective treatment renders HIV a manageable, 
chronic infection. Life expectancy for someone 
who starts antiretroviral therapy soon after 
acquiring HIV now approaches that of the general 
population.35 Beyond this individual benefit, an 
HIV-positive person who has an “undetectable” 
or “suppressed” viral load cannot transmit the 
virus to a sexual partner.36 Viral suppression also 
significantly reduces the possibility of transmission 
via other means, such as vertical transmission 
from a mother to child during the pregnancy, 
during labour or through breastfeeding.37 As 
noted above, effective antiretroviral treatment 
and condom use are each highly effective HIV 
prevention measures, resulting in no, or at most, 
negligible possibility of HIV transmission.38 Public 

health policies and programs that ensure people 
can safely find out their HIV status, and that they 
have access to HIV treatment and the tools for HIV 
prevention and are able to use them, constitute 
the primary, most effective responses to HIV. 

The limits and adverse consequences 
of criminal prosecutions

HIV criminalisation has not been shown to be 
an effective HIV prevention policy. There is little 
or no evidence that the criminalisation of HIV 
helps to prevent new infections to any significant 
degree by deterring sexual risk behaviours or 
encouraging disclosure.39 To the contrary, punitive 
laws, policies and practices, as well as stigma and 
discrimination against people living with HIV and 
other “key populations” 40 have been found to 
have a negative impact on public health in various 
ways,41 and to raise important human rights 
concerns. Assessing whether, when and how to 
prosecute should be informed by a consideration 
of these concerns, which favour restraint in 
resorting to criminal charges and prosecutions, as 
recommended by international guidance on HIV 
criminalisation.

Overly broad use of the criminal law can be 
another disincentive to testing. Scaling up HIV 
testing is critical to HIV prevention and access 
to treatment. It is a challenge to encourage 
people to come forward for HIV testing, so they 
can get treatment, information and other support 
to prevent onward transmission, if they fear the 
consequences of being identified as HIV-positive. 
Unfortunately, as criminalisation often applies to 
people through simply knowing about their HIV-
positive status, the threat of possible charges and 
prosecution is, for some, another reason to avoid 
HIV testing altogether, in spite of the individual 
and public health benefits that result from simply 

DECIDING WHETHER AND 
HOW TO PROSECUTE
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knowing one’s status.42 Given estimates that a 
significant proportion of new HIV infections are 
attributable to persons who are undiagnosed, 
disincentives to testing contribute to further 
spread.43 The more widely applied the criminal law 
– for example, criminalising people whose conduct 
poses negligible or no possibility of transmission – 
the greater the likelihood of such harm, because 
simply knowing of one’s HIV-positive status, as 
opposed to engaging in particular conduct, can 
mean risking prosecution and punishment.44 

HIV criminalisation also undermines public 
health by threatening the relation of trust 
between patients and health care providers, 
especially when medical records are used in 
criminal investigations and against a patient in a 
prosecution, or doctors and nurses are compelled 
to testify in courts against their patients.45 This 
occurs routinely in HIV-related prosecutions to 
establish a defendant’s HIV-positive status, date of 
diagnosis, viral load, or possible exposure to other 
STIs; introduce details of information provided 
to the defendant by a provider of HIV testing or 
other health services; or, sometimes in an attempt 
to corroborate claims that certain conduct did or 
did not occur (e.g., with a sexual partner) and to 
identify previous contacts. Where an individual 
has been compelled by law to provide such 
information to their doctor or public health, the 
use of such information as evidence against that 
person in a criminal proceeding infringe on the 
right against self-incrimination. 

Disclosing HIV-positive status is often a difficult 
personal undertaking, given the prevalence of 
HIV-related stigma, discrimination and other 
abuses. People often have good reason to fear 
rejection and ostracism, as well as discrimination 
in areas such as access to health and basic 
services, employment or housing, or other harms, 
if identified as HIV-positive.46 Some people with 
HIV face violence, abandonment and other 
abuses if they tell a partner about their status. 
This is a stark reality faced by a significant number 
of women living with HIV and key populations.47 
Some people may not be in a position to disclose 
their status because of denial or a lack of 
understanding of their health condition. 

Aside from the challenges of disclosure, 
there are systemic or personal barriers to HIV 
prevention. Some people living with HIV, and some 
communities particularly affected by HIV, have 
limited or no access to the effective antiretroviral 
treatment that prevents transmission, or are less 
able to negotiate or ensure precautions such as 
consistent and correct condom use in their sexual 
encounters. Such barriers can include: the cost of 
health goods and services where there is limited 
or no access that is free or covered by insurance 
or user fees are charged;48 the unavailability of 
treatment or viral load testing in some countries 
or to some populations (e.g., undocumented 
migrants);49 stigma and discrimination in health care 
settings against people living with HIV and other 
key populations, which affects both access to care 
and is also shown to undermine the effectiveness 
of HIV treatment;50 inaccessible health services 
for people with disabilities;51 policies precluding 
access to sexual and reproductive health services 
for young people;52 and gender-based violence 
and inequalities.53 When access to the means 
of HIV prevention and the ability to use them 
effectively is limited in such ways, the burden 
of criminal prosecutions for HIV transmission, or 
conduct seen as risking transmission, will often 
end up falling disproportionately on those already 
disadvantaged. This raises questions of fairness, 
as well as whether such an approach is sound 
public health policy – particularly if the over-
extension of the criminal law itself creates barriers 
to accessing health services and other measures 
that are shown to be effective for HIV prevention. 

Overly broad application of the criminal law 
contributes to the stigma associated with HIV, 
by contributing to misconceptions about the virus, 
including exaggerated perceptions of the risk of 
transmission. This is especially the case when 
criminal prosecutions – and attendant publicity, 
including often inaccurate or sensational media 
coverage – are based on activities that pose little 
or no risk of HIV transmission.54 By associating 
HIV with criminality, and contributing to popular 
representations of people living with HIV as 
criminals, HIV criminalisation further reinforces the 
stigma surrounding HIV, and hence discrimination 
against people living with HIV. This in turn 
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contributes to making HIV disclosure more difficult, 
and also creates barriers to the success of accurate 
and effective HIV prevention education, and the 
provision of care and treatment. Additionally, in the 
large majority of known cases, people have been 
prosecuted despite the absence of any intent 
to harm others or in cases where transmission 
was neither alleged nor proved. In some cases, 
people have been charged – and in some cases 
convicted and received severe sentences – even 
if they took precautions to protect their partners 
and prevent HIV transmission, raising concerns 
about the appropriateness of harsh, stigmatizing 
criminal sanctions in such circumstances.55 

Concerns have been raised about the ways in 
which HIV criminalisation harms women. The 
use of criminal sanctions has often been pursued 
out of a laudable desire to protect women.56 
However, women’s rights advocates concerned 
about HIV criminalisation have highlighted 
that it does not address the global epidemic of 
gender-based violence and gender inequalities, 
which factors are intertwined with their HIV risk,57 
and instead exacerbates these risks for women 
living with HIV.58 In many settings, women are 
more likely to discover their HIV-positive status, 
including in the context of prenatal care, before a 
male partner. Some are then at risk of unfounded 
accusations of ‘bringing HIV into the relationship’ 
as well as abuse and violence. HIV criminalisation 
also means that people living with HIV who are in 
abusive relationships – who are disproportionately 
women – face the possibility of being threatened 
with criminal accusations of HIV non-disclosure, 
exposure or transmission as a means of control 
and coercion.59 HIV criminalisation has also 
been found to undermine access to health care 
for women living with HIV.60 Women living with 
HIV have also been subject to prosecution in 
some instances for the risk, or even simply the 
perceived risk, of vertical transmission (i.e., from 
a mother to child), including for breastfeeding. 
Such prosecutions have arisen despite significant 
advances in scientific knowledge that antiretroviral 
treatment dramatically reduces such risks, and 
the simultaneous recognition that women living 
with HIV face difficult, complex choices regarding 
breastfeeding and how best to protect the health 

of their children.61 For example, replacement 
feeding may not be a safe or viable option in many 
contexts, for various reasons. The lack of potable 
water may mean replacement feeding is not only 
expensive and deprives children of the nutritional 
and immunological benefits of breastfeeding, but 
also increases the risk of illness and potentially 
fatal waterborne diseases. Cultural norms 
demanding breastfeeding may make it unsafe 
or difficult for a mother to refuse to breastfeed, 
as doing so may entail disclosure of, or at least 
speculation about, her HIV status and the stigma, 
discrimination or even violence that may follow. 
Women’s choices in such circumstances are 
complex; adding the threat of criminal prosecution 
is of no benefit whatsoever to either women or 
the children in their care.62

Discriminatory application of the law is 
another concern. Available data shows that in 
numerous jurisdictions, prosecutions for alleged 
HIV non-disclosure, exposure or transmission 
have disproportionately affected particularly 
marginalised groups, such as ethno-racial 
minorities, sex workers, or gay men and other 
men who have sex with men.63 Research in some 
jurisdictions has also found media coverage 
of HIV-related criminal prosecutions focussed 
disproportionately on Black and/or migrant 
defendants, and reflecting or contributing to 
troubling racist stereotypes.64 Furthermore, the 
risk of unfairness, and potential discrimination, 
in the application of the law is heightened in 
jurisdictions where the law is not clear as to 
what conduct is criminally prohibited, because 
statutory provisions are ambiguously drafted, 
prosecutorial policy is non-existent or unclear 
and/or prosecutorial practice is inconsistent. 

Principles restraining use of the 
criminal law

In most legal systems and traditions, criminal 
sanctions are understood as the strongest formal 
means of condemnation that society can impose. 
Therefore, their use should be a measure of last 
resort, reserved for behaviour that is sufficiently 
blameworthy as to warrant such sanction. 
Beyond this foundational principle of criminal 
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law, international legal standards also require 
that limitations on human rights, such as the right 
to liberty or other rights implicated by a criminal 
prosecution, must satisfy certain criteria in order to 
be justified. These include the requirements that: 
any such limitation must be provided for by law that 
is clear and accessible (the principle of legality or 
legal certainty); it must not be applied in a manner 
that is arbitrary, unreasonable or discriminatory; 
and it must be “necessary” – meaning that the 
infringement of liberty responds to a pressing 
public or social need, it pursues a legitimate aim, 
and it is proportionate to that aim.65 This principle 
of restraint in the use of criminal sanctions applies 
not only to the legislature’s function of making 
the law and the judiciary’s function of interpreting 
the law, but also to the application of the law, 
including at the level of prosecutors making 
decisions about individual prosecutions. This 
includes the decision about whether a charge 
should be laid and which charge to pursue. There 
should be no automatic assumption that it must 
be the most serious charge that could be made 
on the evidence. Nor should it automatically be 
made the practice to lay multiple charges, using 
different offences, to address the same conduct.

4   Prosecutors should establish a 
sufficient evidentiary basis for a 
prosecution

In any given case, prosecutorial discretion should 
be exercised based on whether there is a realistic 
or reasonable prospect of conviction based on 
the whole of the evidence that is considered 
reliable, credible and admissible at trial. While the 
exact formulation of this test varies across legal 
systems, all systems recognize that no prosecution 
is warranted in the absence of sufficient evidence, 
acceptable to an impartial and independent 
adjudicator, to make out the required elements of 
the offence.66 To avoid improper prosecution, and 
to use the resources of the justice system wisely, 
the prosecutor must re-assess the reasonable 
prospect of conviction at each stage of the 
prosecution and as the evidentiary foundation of 
the case evolves. In the specific context of HIV-

related prosecutions, a number of factors should 
be considered by prosecutors in assessing the 
reasonable prospect of conviction.

Evidence regarding the HIV-positive status 
of the defendant at the time of the alleged 
offence: There can be no prosecution alleging HIV 
transmission, exposure or non-disclosure unless it 
is established that the defendant was HIV-positive 
at the time of the alleged offence. An HIV test 
performed after the alleged offence, including in 
the context of an investigation, would not provide 
sufficient evidentiary basis for a prosecution. 

Evidence regarding the conduct that is the basis 
of the charge: The prosecutor should explore what 
evidence there is regarding the specific details 
of the sexual relations (or other acts) between 
the complainant and the defendant. Which 
acts occurred? How many times? Under what 
circumstances? These details will be essential to 
an informed assessment of the possibility of HIV 
transmission. Details of communications between 
the complainant and the defendant also need to 
be established. For example, did the defendant 
disclose in some way their HIV-positive status? Did 
either complainant or defendant suggest condom 
use or not engaging in certain sexual acts? The 
prosecutor should investigate whether there are 
any objective sources of evidence, other than 
the complainant and defendant, corroborating or 
contradicting the accounts of their encounters. 
For example, there may be independent evidence 
confirming that disclosure took place or that the 
complainant otherwise knew of the defendant’s 
status, including information acquired from others 
aware of the defendant’s status. In the case of 
an ongoing relationship, the prosecution should 
consider the context. Is there evidence of a 
dynamic in the relationship, such as a pattern 
or threat of violence, that could reasonably 
prevent the accused from disclosing their status 
or proposing measures to reduce the possibility 
of HIV transmission? Conversely, is there is any 
evidence that a complainant’s accusations against 
a defendant are motivated by some attempt to 
control the partner or may be part of a pattern 
of threats, intimidation, violence or revenge. It 
should also be recalled that determining whether 
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the complainant or the defendant was infected 
first cannot be assumed based on who was first 
diagnosed with HIV or who initiated a complaint 
to authorities.

Evidence of risk and harm: As noted above, the 
prosecutor must ensure that assessment of the risk 
of transmission, and proof of actual transmission 
if alleged, is well-founded in current science, 
drawing on the opinion of properly qualified 
experts when necessary. In the absence of such a 
sound scientific foundation there is no basis for a 
prosecution. While international recommendations 
are against the application of criminal law where 
there is no actual transmission, in some jurisdictions, 
exposure to a potential risk of infection suffices 
for a conviction under the law; in such cases, 
the lower the possibility of transmission, the less 
likely a prosecution is to be warranted. Conduct 
posing no or negligible possibility of transmission 
never warrants prosecution. Some key points for 
consideration, based on the available scientific 
consensus (see Annex C):

■  There is no possibility of HIV transmission 
through saliva, even when it contains small 
quantities of blood.

■  The possibility of HIV transmission from biting 
ranges from none, to at most, negligible. 

■  The possibility of HIV transmission during a 
single act of vaginal or anal sex ranges from 
low to none, depending on the circumstances

■  The possibility of HIV transmission during a 
single act of oral sex ranges from none, to at 
most, negligible. 

■  There is no possibility of HIV transmission 
during a single act of vaginal, anal or oral 
sex when the HIV-positive partner has an 
undetectable (or “suppressed”) viral load.

■  The possibility of HIV transmission during a 
single act of vaginal or anal sex when the HIV-
positive partner has a low viral load ranges 
from none, to at most, negligible. 

■  There is no possibility of HIV transmission 
during a single act of vaginal, anal or oral 
sex where a latex or polyurethane condom 
is used correctly, meaning its integrity is not 
compromised and it was worn throughout the 
sex act in question.

Where the prosecution seeks to prove transmission 
of HIV, extra caution is required in dealing with 
scientific evidence such as phylogenetic analysis 
comparing two strains of HIV or tests aimed at 
estimating the likelihood of a complainant’s recent 
infection. The limitations of this evidence must be 
carefully understood. Such analyses cannot on 
their own prove that a defendant has infected a 
complainant with HIV. Importantly, phylogenetic 
analysis can exonerate a defendant when the 
results rule out the defendant as the source of a 
complainant’s HIV infection. 

The presence or absence of the requisite 
mental culpability 

■  A prosecutor should first be satisfied that the 
defendant was aware of and understood their 
HIV-positive diagnosis, and furthermore, that the 
defendant understood the risk of transmission 
associated with the sexual (or other) act that 
is alleged. Without these basic facts, there 
would be no basis for establishing the requisite 
degree of mental culpability (often referred to 
as mens rea or the mental element, depending 
on the legal system).67 The circumstances of 
the individual defendant must be considered. 
In some cases, being informed of a positive 
test result or even having a discussion with a 
health care practitioner may not be sufficient to 
establish that the person understood the risks 
of HIV transmission, especially if the person 
was in shock when receiving their diagnosis or 
in denial. 

■  While knowledge of HIV-positive status and 
of the risk of transmission should always be 
understood as necessary elements, they may 
not be sufficient for a conviction. The prosecutor 
needs to be satisfied that the reliable, credible 
and admissible evidence as a whole can 
establish the level of mental culpability as 
defined in the law of the jurisdiction. 

■  Mental culpability – and certainly not an intent 
to transmit HIV – cannot be presumed merely 
because a person living with HIV did not 
disclose their HIV-positive status or engaged 
in certain activity (e.g., sex without a condom, 
having a baby). As noted above, there are 
many reasons why someone might not disclose 
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their status, including fear of serious negative 
consequences or an understanding or belief 
that there is no significant risk of transmission 
in the circumstances, such as having an 
undetectable viral load, using a condom, or 
their sexual partner’s use of pre-exposure 
prophylaxis (PrEP). In some instances, a person 
may not be in a position to insist that their 
sexual partner use a condom. These factors 
must be taken into account when considering 
whether the evidence establishes the mental 
culpability of the defendant required by the 
applicable law. 

■  Conversely, taking precautions to prevent or 
reduce the possibility of transmission of HIV 
would be a factor negating the existence of any 
intent to cause harm. Proof of direct intent to 
transmit HIV should require not only knowledge 
of one’s HIV-positive status and of how HIV 
can be transmitted, but also evidence of some 
deliberate action done for the purpose of 
transmitting. In the case where a lower standard 
of mental culpability may suffice for a conviction 
(e.g., “recklessness” in some legal systems 
or “indirect intent” in other systems), what is 
required is clear evidence of a conscious and 
willing disregard in relation to acts that, based 
on the best available scientific evidence, pose 
a significant possibility of HIV transmission. 
Taking precautions to prevent or reduce the 
possibility of transmission would be a factor 
negating the existence of recklessness or 
negligence. So, too, would be an honest belief 
that a partner was taking precautions effective 
at preventing HIV transmission (e.g., using a 
condom, taking pre-exposure prophylaxis).

5   Prosecutors should consider 
whether a prosecution in a given 
case is in the public interest

While essential, a mere sufficiency of evidence to 
support a charge and a conviction is not the only 
consideration. Some jurisdictions explicitly state, 
whether in legislation or in a code or other policy 
governing prosecutors, that a prosecutor must 
also consider whether, in all the circumstances, 

a prosecution would be in the public interest, as 
a second part of the test to be applied in each 
case. In some jurisdictions, in keeping with the 
principle that the criminal law is a last resort (the 
principle of ultima ratio), guidance to prosecutors 
indicates that prosecution should proceed only if 
there is no other alternative. In contrast, in the law, 
policy or practice of other legal systems, as long 
as the evidentiary requirements of the offence are 
satisfied, there is a presumption (even sometimes 
stated explicitly) that prosecution is in the public 
interest and should proceed unless there are 
compelling reasons not to prosecute. 

Despite this considerable variation, in no legal 
system would it be sound prosecutorial practice 
to disregard these other considerations entirely. It 
is internationally recognized by states that “in the 
performance of their duties, prosecutors shall … 
protect the public interest, act with objectivity, take 
proper account of the position of the suspect and 
the complainant, and pay attention to all relevant 
circumstances, irrespective of whether they are to 
the advantage or disadvantage of the suspect…
”.68 The International Association of Prosecutors 
declares, as basic standards of professional 
responsibility, that prosecutors: “shall… always 
serve and protect the public interest”;69 “shall 
remain unaffected by individual or sectional 
interests and public or media pressures and shall 
have regard only to the public interest;”70 and “shall 
always… assist the court to do justice between the 
community, the victim and the accused according 
to the law and the dictates of fairness.”71 The UN 
Guidelines on the Role of Prosecutors declare that 
“in accordance with national law, prosecutors shall 
give due consideration to waiving prosecution, 
discontinuing proceedings conditionally or 
unconditionally, or diverting cases from the formal 
justice system, with full respects for the rights of 
suspect(s) and the complainant(s).”72 In accordance 
with such international standards, prosecutors 
must always have some regard, within the 
parameters of discretion applicable in their legal 
system, for the public interest in exercising their 
prosecutorial function – including what outcome 
best addresses the needs of the complainant, the 
defendant and the community. This applies from 
the outset and at each stage of the prosecution.
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There is a public interest in the fair, impartial and 
consistent enforcement of the criminal law, within 
the bounds of the state’s human rights obligations. 
However, the public interest encompasses more 
than this. While the specifics will vary from case 
to case, and hence the weight to be accorded to 
these, some general considerations would usually 
include:

■  the nature of the alleged offence; 
■  the extent or absence of harm caused by the 

alleged offence;
■  the circumstances of the complainant;
■  the level of culpability and the circumstances 

of the defendant, including any significant 
mitigating or aggravating circumstances;

■  whether the authorized or likely punishment or 
collateral consequences are disproportionate 
in relation to the particular offence or the 
particular defendant;

■  the impact on the community and broader 
public of prosecuting or not prosecuting;

■  whether the public interest can be adequately 
served by some alternative to prosecution; and

■  the implications for efficient allocation of public 
resources. 

In the specific context of HIV-related prosecutions, 
a number of factors should be considered by 
prosecutors in assessing the public interest in 
pursuing a prosecution.

Seriousness of the offence: As a general rule, the 
more serious the offence, the more likely it will be 
in the public interest to pursue a prosecution. In the 
context of HIV-related prosecutions, the issue of 
public interest must be assessed carefully. In some 
jurisdictions, HIV-specific laws are ambiguously 
or poorly drafted, often without regard for the 
best available scientific evidence, and often 
imposing penalties that are not commensurate 
with the actual seriousness of the alleged offence. 
These laws may capture conduct across a broad 
spectrum, not all of which may be deemed 
serious as HIV transmission may be unlikely or not 
possible. In some jurisdictions, general (i.e., non-
HIV-specific) criminal offences have been applied, 
in ways not originally contemplated by legislators, 
to circumstances of alleged HIV non-disclosure, 
potential or perceived exposure, or transmission. 

Avoiding bias and discrimination: Prosecutors 
must act impartially and avoid discrimination. This 
is of particular importance in the context of HIV-
related prosecutions, given ongoing stigma and 
prejudice related to HIV, sex, sexual orientation 
and gender identity, sex work and drug use. As 
the HIV epidemic has disproportionately affected 
people and communities who are socially and 
economically marginalized, as well as communities 
disproportionately subjected to the criminal justice 
system, it is important for prosecutors to be alert 
to such considerations in deciding whether and 
when to prosecute.

Additional factors to consider: Prosecutors should 
consider a range of other specific factors when 
assessing whether a prosecution is warranted 
in a given case, noting that the relevance of any 
given factor will depend on the definition of the 
applicable offence in a given jurisdiction. Factors 
to be considered include the following:

■  the complainant was not infected with HIV
■  non-disclosure of HIV-positive status was an 

isolated incident and there is no evidence 

“In the performance of their 
duties, prosecutors shall … 
protect the public interest, act 
with objectivity, take proper 
account of the position of the 
suspect and the complainant, 
and pay attention to all relevant 
circumstances, irrespective 
of whether they are to the 
advantage or disadvantage of 
the suspect.” 

— UN Guidelines on the Role of 
Prosecutors (1990)
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of a history of non-disclosure placing sexual 
partners at a significant risk

■  the possible power imbalance in intimate or 
other relationships – whether the defendant 
took advantage of the vulnerability of the 
complainant, but also whether the defendant 
was in a vulnerable or subordinate position to 
the complainant

■  the staleness of the alleged offence in situations 
where historical sexual partners come forward 
alleging non-disclosure 

■  the compromised physical and mental health 
of a defendant living with HIV

■  whether the HIV-positive defendant is a 
marginalized or vulnerable person who lacked 
a support network or other means to access 
appropriate medical information and treatment

■  whether other measures, such as public health 
interventions, have previously been employed 
with the defendant to address conduct that, 
based on sound science, poses a significant 
risk of transmission 

■  whether public health interventions may be 
usefully employed, in a manner consistent with 
human rights standards, as an alternative to 
prosecution and possible incarceration

■  the potentially unduly harsh or oppressive 
consequences of prosecutions and a conviction 
for the defendant, including the health and 
safety risks that incarceration poses for a 
defendant living with HIV, and any ancillary (and 
sometimes mandatory) sentencing provisions 
that may come into play in cases of conviction for 
a sexual offence (e.g., years-long designation as 
a sex offender) even though HIV-related matters 
are not sexual offences per se

■  the impact of prosecution and, in the event of a 
conviction, of a likely or possible sentence (e.g., 
of incarceration) on others, such as children or 
other dependants of the defendant

■  whether a criminal proceeding offers a realistic 
prospect of achieving some meaningful 
remedy or acknowledgment of a complainant’s 
legitimate grievance (e.g., recognition of harm 
experienced) 

■  whether alternatives to prosecution, including 
diversionary measures and possible restorative 
justice programs, may offer a satisfactory 
resolution.73

UNAIDS and UNDP have 
urged governments to limit 
criminalisation to cases of 
intentional, actual transmission 
– i.e. where a person knows his 
or her HIV-positive status, acts 
with the intention to transmit HIV 
and does in fact transmit it. They 
have also recommended that 
there should be no use of the 
criminal law where there is no 
significant risk of transmission, 
or where the defendant:

■  did not know that they were 
HIV-positive;

■  did not understand how HIV is 
transmitted;

■  disclosed their HIV-positive 
status to the complainant (or 
honestly believed the other 
person was aware of their 
status through some other 
means);

■  did not disclose their HIV-
positive status because of fear 
of violence or other serious 
negative consequences;

■  took reasonable measures to 
reduce the risk of transmission 
(e.g., using a condom); or

■  previously agreed on a level of 
mutually acceptable risk with 
the complainant.

— UNAIDS & UNDP, Policy Brief: 
Criminalisation of HIV Transmission (2008)
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6   Prosecutors should generally 
consent to pre-trial release, absent 
exceptional circumstances

Every person has the right to liberty and the 
right to be presumed innocent until proven guilty 
before an independent and impartial tribunal,74 as 
well as the right to be brought promptly before 
an independent and impartial judicial authority, 
if detained.75 Consequently, detaining someone 
who has yet to be proven guilty requires adequate 
justification by the state. Detention pending trial 
must be an exceptional means of last resort, 
and of short duration; it must also be necessary 
and reasonable in the circumstances of the 
individual defendant.76 Pre-trial detention may not 
be used for punitive purposes. Pre-trial release 
may be accompanied by measures intended to 
guarantee the defendant’s appearance at trial 
or sentencing.77 Note that such alternative, non-
custodial measures pending trial are optional, 
not compulsory. There is also a right to trial 
within a reasonable time.78 Where this cannot be 
guaranteed, pre-trial detention is of even greater 
concern.

Despite the international standards noted above, in 
many settings defendants are incarcerated in pre-
trial detention for months or even years. Despite 
internationally-agreed minimum standards,79 
this is often in conditions that are detrimental to 
health,80 raising further concerns about violation 
of the right to humane conditions of detention and 
the prohibition on torture or other cruel, inhuman 
or degrading treatment.81 For a defendant living 
with HIV, the consequences can be particularly 
harsh, including interruptions of HIV anti-retroviral 
medication and lack of access to other aspects 
of necessary medical care, despite minimum 
standards requiring that prisoners have access 

to health care equivalent to that available in the 
community.82 Detention can also give rise to 
heightened risks to personal safety for people 
living with HIV. HIV is often heavily stigmatised in 
prison settings, as are sexual offences, which are 
used in some jurisdictions to prosecute allegations 
of HIV non-disclosure, exposure or transmission. 
These can increase the risk of harassment, 
threats and violence. Some defendants may also 
be particularly vulnerable to violence, including 
sexual violence in detention, if they are perceived 
as lesbian, gay, bisexual or transgender. Detention 
can have further harsh consequences for a parent 
who is breastfeeding or has young children or 
other dependants. 

Prosecutors should ordinarily not seek pre-trial 
detention of someone in connection with HIV-
related criminal charges unless there are serious, 
demonstrable grounds militating against release 
pending trial. In such circumstances, it is also 
incumbent on prosecutors to show that measures 
short of pre-trial detention, such as release subject 
to conditions, are inadequate. A defendant’s HIV-
positive status is never per se a sufficient basis on 
which to seek or impose pre-trial detention. Nor is 
it is justified to assume or assert, without particular 
evidence applicable to the specific circumstances, 
that the HIV-positive defendant poses a risk to 
public health or safety that warrants detention 
pending trial. Other restrictions on liberty, short of 
pre-trial detention – such as restrictions on social 
interactions or intrusive monitoring of movements 
or activities – similarly require justification as 
being necessary and proportionate, and cannot 
be based on stigma or prejudicial assumptions, 
including those about HIV, people living with HIV, 
or other personal characteristics of a defendant 
such as sexual orientation, gender identity, drug 
use, involvement in sex work, etc.

PRE-TRIAL AND TRIAL 
CONSIDERATIONS

18 Guidance for prosecutors on HIV-related criminal cases



7   Prosecutors should avoid 
statements and arguments 
that could be inflammatory, 
prejudicial or contribute to public 
misinformation about HIV

Given the stigma surrounding HIV and common 
societal prejudices attached to the discussion 
of HIV (including issues of gender, sex, sexuality 
and drug use), it is essential that prosecutors do 
not play to, or encourage, such prejudices on 
the part of judges and/or juries. All persons are 
entitled to equal enjoyment of the right to liberty 
and to equality before the courts.83 In accordance 
with international standards, prosecutors should 
always “respect, protect and uphold the universal 
concept of human dignity and human rights,”84 and 
are required to “carry out their functions impartially 
and avoid all … social, religious, racial, cultural, 
sexual or any other kind of discrimination.”85

As part of this obligation, prosecutors should avoid 
arguments or comments – to the jury and/or judge 
at trial, and to media before, during or after trial 
– that are inaccurate, misleading, inflammatory or 
prejudicial, and could therefore lead to an unfair 
trial or appeal. Prosecutors should avoid:

■  assertions or comments not supported by the 
evidence;

■  expressing the prosecutor’s personal opinions 
about HIV or about the witnesses (including 
the complainant and the defendant);

■  negative comments about the defendant’s 
or a witness’ credibility or character, via 
references to personal characteristics such as 
HIV-positive status, race, ethnicity, country of 
origin, religion, citizenship, migrant status, age, 
disability, sexual orientation, gender identity or 
expression, sex characteristics, involvement 
in sex work, marital status, drug use, etc. in an 
attempt to discredit the person; 

■  appealing to fear, emotion or prejudice, 
including through the use of inflammatory or 
stigmatizing language (e.g., referring to HIV as 
“a death sentence” or referring to people with 
HIV, such as a defendant, with terms such as 
“AIDS carrier”);

■  bringing forward at trial matters which have no 
relevance to the issues before the court; or

■  publishing prejudicial or misleading facts on 
social media or other digital platforms, which 
can easily and dramatically magnify the harms 
to those involved in the proceeding.

As described above, an infectious disease such as 
HIV is most effectively addressed primarily through 
public health efforts, and misinformation about 
HIV and its transmission contribute to stigma and 
prejudice against people living with HIV, impeding 
an effective public health response. Prosecutors, 
who are at all times obliged to act in the public 
interest,86 should therefore be careful to avoid 
contributing in any way to that misinformation. 
This suggests avoiding prosecution – particularly 
via the use of serious offences – in cases where 
there is little or no risk of transmission. In the 
case of a prosecution that proceeds to trial, the 
prosecution should not present or elicit evidence 
or argument that reinforces societal prejudices, 
preconceptions, and irrational fears regarding 
HIV, or that in other ways undermines public 
health efforts to prevent the spread of HIV and 
other STIs.

8   Prosecutors should ensure the 
correct interpretation of science 
and its limitations, if seeking to 
prove actual transmission of HIV

In some jurisdictions, the law limits criminal liability 
to cases of actual transmission of HIV, in keeping 
with international recommendations. In such 
cases, the prosecution will necessarily consider 
whether there is sufficient evidence, including 
sound expert scientific opinion, to prove the 
defendant transmitted HIV to the complainant. In 
other jurisdictions, the law may be broader and not 
require actual transmission, but the prosecution 
may nonetheless consider whether it will seek to 
prove that the defendant actually transmitted HIV 
to the complainant (e.g., for sentencing purposes). 
In such circumstances, evidence will derive from 
a number of relevant sources, including medical 
records, sexual or other relevant history regarding 
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potential other sources of infection, and scientific 
evidence. A correct understanding of the scientific 
evidence – and its forensic limitations – is essential, 
as is the ethical use of such science before the 
court and in the prosecution’s interaction with the 
defendant.

It is important to understand that lawfully obtained 
medical records can provide context, such as 
establishing a period during which the defendant 
and a complainant each acquired HIV, and their 
CD4 counts and viral load on particular dates. But 
such evidence cannot, without additional facts 
from other sources, prove transmission between 
a complainant and a defendant.87 Other possible 
sources of a complainant’s infection also need to 
be considered, such as other sexual partners, the 
sharing of drug injection equipment, or the receipt 
of blood, tissue or organs. It should also be evident 
that determining whether the complainant or the 
defendant was infected first cannot be assumed 
based on who was first diagnosed with HIV or 
who has initiated a complaint resulting in criminal 
charges.

Phylogenetic analysis has been used in some 
criminal prosecutions as ostensible evidence of 
actual transmission of HIV by analysing HIV gene 
sequences in samples from both a defendant 
and a complainant. Phylogenetics is the study of 
the degree to which HIV strains are genetically 
related. This area of science is complex. To ensure 
the science is correctly understood and applied, it 
is important that the prosecution, the defence and 
the court all have the benefit of the expert opinion 
of virologists with specialised knowledge of this 
discipline.

The results of phylogenetic analysis of HIV gene 
sequences are not akin to forensic analysis matching 
two samples of human DNA. Phylogenetic analysis 
may establish that the HIV strains in two people are 
closely related, but these strains are not necessarily 
unique to these two people. Other people may 
also share the same strain if they are within the 
same network of HIV transmission (e.g., current 
or former sexual partners that the defendant and 
complainant have in common, whether they know 
it or not, and the sexual partners of those partners). 

This means that evidence of a complainant’s 
past sexual contacts, or drug equipment-sharing 
contacts, will also be relevant in determining 
whether another person, other than the defendant, 
may be the source of the complainant’s infection. 
Phylogenetic analysis is not able to establish direct 
transmission – i.e., who transmitted HIV to whom 
and when. This means that phylogenetic analysis 
alone cannot prove that a defendant transmitted 
HIV to a complainant. It simply establishes how 
closely related their respective HIV strains are. 
Note that such analysis could exclude a defendant 
as the source of a complainant’s infection if the 
analysis shows the two strains are unrelated. It is 
important that any expert conducting phylogenetic 
analysis, particularly if it is to be used in a criminal 
proceeding, applies rigorous methods, including 
the appropriate controls for comparison of genetic 
relatedness, so as to not exaggerate the perceived 
degree of relation between the HIV strain of the 
defendant and the complainant.88

In some settings, a “recent infection testing 
algorithm” (RITA) may be used to estimate the 
likelihood that a person recently acquired HIV. 
Such testing protocols, used in a limited number of 
countries given the laboratory expertise required, 
are designed for purposes of research and 
epidemiological surveillance, including to estimate 
HIV incidence (i.e., the rate of which people are 
being newly infected) in a given setting. As with 
phylogenetic analysis, it is important to understand 
the limitations of RITA testing, particularly when 
applied to individual cases in the context of a 
criminal prosecution. Various RITA tests measure 
different facets of a person’s immune response 
when challenged by HIV. Those results have 
been combined with other information about a 
particular individual (e.g., other clinical information 
such as the person’s CD4 count and viral load, 
the person’s recall of recent HIV risk behaviour) 
to assess whether their HIV infection was “recent” 
or not. 

RITA tests are designed to estimate the recency 
of infection at the population level, not at an 
individual level. They are based on comparisons 
with an ‘average’ or typical immune response to 
new HIV infection, not on the immune response 
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of an individual defendant, which may not be 
‘average’. RITA tests may suggest a person 
was recently infected but cannot conclusively 
establish whether that is so. Therefore, they 
cannot be used with confidence to support a 
claim that a particular recent sexual partner (e.g. 
the defendant) was the source of infection of a 
person (e.g., the complainant). Conversely, RITA 
tests may suggest that a person was not recently 
infected, but this would not conclusively rule out 
a recent sexual partner as the source of their 
infection. In sum, RITA tests cannot prove the 
timing of infection; they can only approximate 
the likelihood of recent HIV infection and cannot 
establish it with the scientific certainty required 
for proving transmission at a particular time by a 
particular person. Any use of RITA tests must be 
interpreted in light of all the other evidence in a 
case.89

Finally, prosecutors also need to take care to 
ensure that experts not only understand their 
independent role in assisting the court, but clearly 
acknowledge the limitations of the scientific 
evidence they are providing or interpreting and 
hence what conclusions it does – or does not – 
support. This should be reflected carefully in the 
language they use in both written and oral expert 
evidence they provide to the court. For example, 
scientific experts should be clear in their evidence 
about the points above, such that neither 
phylogenetic analysis nor RITA test results can, on 
their own, conclusively prove timing and direction 
of infection. Ensuring this correct understanding 
of the limits of the science is in keeping with the 
obligation of the prosecutor is to ensure that 
“throughout the course of the proceedings, the 
case will be firmly but fairly prosecuted; and not 
beyond what is indicated by the evidence.”90
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9   Prosecutors should ensure there is 
no discrimination in sentencing

Depending on the legal system, the prosecutor 
may have some input regarding what sentence 
should be imposed following a conviction or guilty 
plea. Prosecutors must carry out their functions 
impartially and avoid all social, racial, sexual or 
any other kind of discrimination.91 Norms adopted 
in some regions expressly caution that: “No 
discrimination in sentencing should be made by 
reason of race, colour, gender, nationality, religion, 
social status or political belief of the offender or 
the victim. Factors such as unemployment, cultural 
or social conditions of the offender should not 
influence the sentence so as to discriminate 
against the offender.”92 

A person’s HIV-positive status is never itself 
justification for the imposition of a custodial 
sentence, nor is a person’s sexual orientation, 
gender identity, migrant status, substance use 
or their sale or purchase of sex. Nor are these 
grounds for harsher or more stringent sentences, 
or of conditions of parole or probation following 
release from custody.

Ensuring non-discrimination in sentencing also 
means prosecutors have a role to play in assisting 
the courts so their decisions on sentencing are 
gender-sensitive and cognizant of other factors. 
Among other things, this means taking into 
account the effects of gender-based or other 
violence that a defendant may have experienced, 
or a person’s pregnancy or care responsibilities.93 
Similarly, other circumstances of a defendant 
that may play into the burden of incarceration 
or other non-custodial sentence (e.g., factors as 
such as health status, sexual orientation or gender 
identity, or being a migrant) must be considered: 
“In proposing or imposing sentences, account 
should be taken of the probable impact of the 

sentence on the individual offender, so as to 
avoid unusual hardship and to avoid impairing the 
possible rehabilitation of the offender.”94

More generally, in some jurisdictions there has 
been historic over-representation of certain 
communities, such as particular ethno-racial 
minorities, in the criminal justice system and in 
prisons in particular. In their handling of individual 
cases, prosecutors (and other actors in the criminal 
justice system, such as judges), have a general 
responsibility to consider means for avoiding 
perpetuating such systemic discrimination; in some 
settings, this may be an explicit legal obligation.

10   Prosecutors should ensure 
sentencing is not disproportionate

In keeping with the protection of the public interest, 
basic criminal law principles, and ensuring respect 
for human rights, prosecutors have a responsibility 
to assist the court in ensuring that sentences are 
not disproportionate. In the context of HIV-related 
criminal prosecutions, experience suggests that 
this is a serious concern, with the potential for HIV-
related stigma and prejudices of various kinds to 
taint the sentencing process, as with other stages 
of a prosecution. 

Ensuring proportionality requires regard to the 
individual circumstances of the case and must 
include consideration of alternatives to penalties 
such as incarceration. Any deprivation of liberty 
must be shown to be necessary and proportionate 
to the pursuit of legitimate aims, meaning it 
must be the least intrusive means of achieving 
the desired result.95 This means that a range of 
available sentencing options must be available 
and considered. The criminal justice system should 
provide a wide range of non-custodial measures at 
relevant stages, including at sentencing.96 A prison 
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sentence should be sought and imposed only 
when no other penalty would be proportionate 
to the seriousness of the offence and how it was 
committed, taking into account any aggravating 
and mitigating factors.97 “All measures of detention 
should be justified, adequate, necessary and 
proportional to the aim sought.”98 

In determining its position on the appropriate 
sentence, the prosecution should consider a 
number of aggravating and mitigating factors 
specific to the context of prosecutions related to 
HIV, many of which are likely to have also been 
relevant at earlier stages, including the decision 
to prosecute and the matter of pre-trial release. 
These include the following:

■  If a defendant living with HIV is a marginalized 
or vulnerable person who lacked a support 
network or other means to access appropriate 
medical information and treatment, their 
circumstances should be a mitigating factor at 
the sentencing stage.

■  Established disclosure of known HIV-positive 
status to a consenting sexual partner should 
always preclude any criminal prosecution. 
However, some jurisdictions have very broadly- 
worded and discriminatory laws that impose 
criminal liability notwithstanding disclosure. In 
such instances, the fact of disclosure should 
nonetheless be a very significant mitigating 
factor at the stage of sentencing.

■  A defendant’s reasonable fear that disclosing 
their HIV status to a sexual partner, or taking 
or proposing steps to reduce the possibility of 
transmission (e.g. condom use, refraining from 
certain sexual acts), could result in violence or 
other serious negative consequence would be 
an important mitigating factor to consider at 
sentencing (if the prosecution has nonetheless 
proceeded despite such circumstances).99

■  Actual transmission of HIV could be an 
aggravating factor at sentencing, if it is not 
a requisite element of the offence that is 
prosecuted. The harm caused by transmission 
of HIV should be assessed in light of the 
best available scientific evidence and the 

availability of effective treatment for the 
infection caused. Only actual harm of infection 
and its consequences should be considered, 
rather than concern about possible infection 
(particularly where, as noted above, that 
possibility is likely exceedingly small). 
Conversely, the absence of transmission is a 
mitigating factor. In cases where there is no 
evidence of transmission of HIV, the prosecution 
should consider seeking a sentence at the low 
end of the range of sentences applicable for 
the offence. 

■  If the offence is one that does not require 
actual transmission of HIV, then the possibility 
of transmission associated with the convicted 
person’s conduct needs to be considered. 
International recommendations suggest that 
activities that pose no or negligible risk of 
transmission should not attract criminal liability 
at all, but sometimes they may, depending on 
the breadth of the law in a given jurisdiction – in 
which case the absence of any significant risk 
(e.g. in the case of oral sex, sex with a condom 
or a low or undetectable viral load, or a sexual 
partner’s use of PrEP) should be considered a 
mitigating factor at the sentencing stage. 

■  The potential negative health and safety 
consequences of incarceration for the convicted 
person living with HIV must also be factored 
into the sentencing decision. As noted above, 
in relation to pre-trial release or detention, 
factors that must be considered include 
potential interruptions in HIV treatment, denial 
of adequate access to other aspects of health 
care, and exposure to threats, intimidation or 
violence (including sexual violence) in the 
prison setting. The impact on any dependants 
should also be considered.

■  Even where the HIV transmission or exposure 
that is the basis of the prosecution arises 
in the context of a sexual encounter, HIV-
related matters are not sexual offences per 
se. Therefore, prosecutors ought to avoid, 
where possible, invoking the various ancillary 
sentencing provisions that may come into play 
in cases of a conviction for a sexual offence.100

23General principles



ANNEX A: GLOBAL COMMISSION 
RECOMMENDATIONS

The Global Commission on HIV and the Law 
has produced two reports in which it has, based 
on research and consultation with participants 
from around the world, produced a number of 
recommendations on various areas of law and 
policy as they relate to an effective response to HIV 
and certain other public health challenges such 

as viral hepatitis and tuberculosis. Reproduced 
below are the most salient recommendations 
of relevance to prosecutors related to the 
criminalisation of HIV or other sexually transmitted 
infections, with the most directly relevant aspects 
highlighted.

Risks, Rights and Health (2012 report)

To ensure an effective, sustainable response to HIV that is consistent with human rights obligations:

2.1.  Countries must not enact laws that explicitly criminalise HIV transmission, HIV exposure 
or failure to disclose HIV status. Where such laws exist, they are counterproductive and 
must be repealed. The provisions of model codes that have been advanced to support 
the enactment of such laws should be withdrawn and amended to conform to these 
recommendations.

2.2.  Law enforcement authorities must not prosecute people in cases of HIV non-disclosure 
or exposure where no intentional or malicious HIV transmission has been proven to have 
taken place. Invoking criminal laws in cases of adult private consensual sexual activity is 
disproportionate and counterproductive to enhancing public health. 

2.3.  Countries must amend or repeal any law that explicitly or effectively criminalises vertical 
transmission of HIV. While the process of review and repeal is under way, governments 
must place moratoria on enforcement of any such laws. 

2.4.  Countries may legitimately prosecute HIV transmission that was both actual and intentional, 
using general criminal law, but such prosecutions should be pursued with care and require 
a high standard of evidence and proof. 

2.5.  The convictions of those who have been successfully prosecuted for HIV exposure, non-
disclosure and transmission must be reviewed. Such convictions must be set aside or the 
defendant immediately released from prison with pardons or similar actions to ensure that 
these charges do not remain on criminal or sex offender records.
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Supplement (2018)

1.   In countries where HIV criminalisation laws still exist, courts must require proof, to the 
applicable criminal law standard, of intent to transmit HIV. The intent to transmit HIV cannot 
be presumed or derived solely from knowledge on the part of the defendant of positive HIV 
status and/or non-disclosure of that status; from engaging in unprotected sex; by having 
a baby without taking steps to prevent mother-to-child transmission of HIV; or by sharing 
drug injection equipment. 

2.  Governments must ensure that, where an HIV-specific law has been repealed, there is a 
restriction on the application of any general laws to the same effect either for HIV or TB. 

3.  Governments must prohibit the prosecution under HIV-specific statutes, drug laws, or child 
abuse and neglect laws, of women living with HIV for choices they make during and after 
pregnancy, including about breastfeeding children.

4.  Whenever HIV arises in the context of a criminal case, police, lawyers, judges and where 
applicable, juries, must be informed by the best available scientific evidence concerning 
the benefits and consequences of appropriate therapy, and the individual and community 
advantages of maintaining such therapy.

5.  Governments must ensure that HIV status is not used to justify pre-trial detention, segregation 
in detention or prison, or harsher or more stringent sentences or conditions of parole or 
probation following release from custody.
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ANNEX B: UNAIDS AND UNDP 
RECOMMENDATIONS

In their Policy Brief: Criminalisation of HIV 
Transmission (2008), UNAIDS and UNDP 
recommend that governments limit criminalisation 
to cases of intentional, actual transmission — i.e., 
where a person knows his or her HIV-positive 

status, acts with the intention to transmit HIV, and 
does in fact transmit it. Where a jurisdiction’s law 
is not limited to cases of actual transmission, they 
also recommend the following:

In particular, criminal law should not be applied to cases where there is no significant risk of 
transmission or where the person: 

■  did not know that s/he was HIV positive
■  did not understand how HIV is transmitted
■  disclosed his or her HIV-positive status to the person at risk (or honestly believed the other 

person was aware of his/her status through some other means)
■  did not disclose his or her HIV-positive status because of fear of violence or other serious 

negative consequences
■  took reasonable measures to reduce risk of transmission, such as practising safer sex through 

using a condom or other precautions to avoid higher risk acts, or-
■  previously agreed on a level of mutually acceptable risk with the other person.
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ANNEX C: SCIENCE OF HIV IN THE 
CONTEXT OF THE CRIMINAL LAW

In 2018, concerned by reports of criminal laws and 
prosecutions in relation to HIV non-disclosure, 
exposure or transmission that had not been guided 
by the best available science, leading HIV scientists 
from around the world authored a peer-reviewed 
Expert consensus statement on the science of HIV 
in the context of criminal law:

F. Barré-Sinoussi et al., Expert consensus 
statement on the science of HIV in the context 
of criminal law, Journal of the International AIDS 
Society 2018, 21:e25161
https://doi.org/10.1002/jia2.25161
https://onlinelibrary.wiley.com/doi/full/10.1002/
jia2.25161

The Expert consensus statement is also available 
in French, Russian and Spanish:

Déclaration de consensus d’experts sur la 
connaissance scientifique relative au VIH dans 
le contexte du droit pénal
https://onlinelibrary.wiley.com/action/downloa
dSupplement?doi=10.1002%2Fjia2.25161&file=
jia225161-sup-0003-Sup_MaterialS3.pdf

Заявление об экспертном консенсусе 
в отношении научных данных о ВИЧ-
инфекции в контексте уголовного права
https://onlinelibrary.wiley.com/action/downloa
dSupplement?doi=10.1002%2Fjia2.25161&file=
jia225161-sup-0004-Sup_MaterialS4.pdf

Declaración de Consenso de expertos sobre 
la ciencia relativa al VIH en el contexto del 
derecho penal
https://onlinelibrary.wiley.com/action/downloa
dSupplement?doi=10.1002%2Fjia2.25161&file=
jia225161-sup-0005-Sup_MaterialS5.pdf

The statement is based on a detailed analysis of 
the best available scientific and medical evidence 
on HIV transmission, the effectiveness of HIV 
treatment and forensic phylogenetic evidence. 
The consensus statement provides a succinct 
summary of the science so that it may be better 
understood in criminal law contexts. Published 
in the Journal of the International AIDS Society, 
the consensus statement was endorsed by 
dozens of additional scientists globally and by 
UNAIDS, the International AIDS Society (IAS) and 
the International Association of Providers of AIDS 
Care (IAPAC), three leading organisations in the 
field of HIV science and clinical care.

The entirety of the Expert consensus statement 
should be consulted by prosecutors handling a 
case of alleged HIV non-disclosure, exposure or 
transmission, as it provides important guidance 
regarding the state of the science (as of 2018). 
Below are the key elements and conclusion from 
the consensus statement for easy reference.

Possibility of HIV transmission

Based on the extensive review of the available 
scientific data, the Expert consensus statement 
(i) outlines the conditions that must exist for 
HIV transmission to occur, and (ii) describes the 
possibility of HIV transmission during a single, 
specific act along a continuum of risk, noting 
that the possibility of HIV transmission varies 
according to range of intersecting factors, 
including the HIV-positive person’s viral load, 
condom use and other risk reduction practices. 
The consensus statement defines categories of 
risk of transmission as follows:101
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Based on a comprehensive review of the scientific 
data, the Expert consensus statement outlines the 
following key conclusions about the possibility 
of HIV transmission in various circumstances: 

■  The possibility of HIV transmission during a 
single act of vaginal or anal sex ranges from 
low to none. (See the detailed discussion for 
important factors affecting the possibility of 
transmission.)

■  The possibility of HIV transmission during a 
single act of oral sex ranges from negligible 
(in very unusual and extreme circumstances) 
to none. (See the detailed discussion for 
important factors affecting the possibility of 
transmission.)

■  There is no possibility of HIV transmission 
during a single act of vaginal, anal or oral sex 
where a condom is used correctly (meaning its 
integrity is not compromised and it was worn 
throughout the sex act in question). 

■  There is no possibility of HIV transmission 
during a single act of vaginal, anal or oral 
sex when the HIV-positive partner has an 
undetectable viral load.

■  The possibility of HIV transmission during a 
single act of vaginal or anal sex when the HIV-
positive partner has a low viral load ranges 
from negligible to none.

■  There is no possibility of HIV transmission 
through saliva, even when it contains small 
quantities of blood.

■  The possibility of HIV transmission from biting 
ranges from negligible (in very unusual and 
extreme circumstances) to none.

Effectiveness of HIV treatment and the 
harm of HIV infection

The Expert consensus statement also reviews 
and summarizes the available science regarding 
the natural progression of HIV infection in most 
people if left untreated as well as the impact of 
antiretroviral therapies that “dramatically reduce 
HIV-associated disease progression” when 
available.102 The key conclusion is the following:

■  The life expectancy of most people living with 
HIV, who have access to modern antiretroviral 
therapies, has increased to the point where 
it is similar to that of HIV-negative people, 
thereby transforming HIV infection into a 
chronic manageable health condition. 

Forensic phylogenetic analysis and 
proving HIV transmission

Finally, the Expert consensus statement addresses 
the importance of the correct use of scientific and 
medical evidence in HIV-related prosecutions 
where proof of actual transmission from one 
person to another is at issue. The key conclusion 
is the following:

■  Phylogenetic analysis on its own cannot prove 
that a defendant has infected a complainant 
with HIV. Importantly, phylogenetic analysis 
can exonerate a defendant when the results 
rule out the defendant as the source of a 
complainant’s HIV infection. 

Terminology for this statement Possibility of transmission per act

Low possibility Transmission during a single act is possible but the likelihood 
is low

Negligible possibility Transmission during a single act is extremely unlikely, rare 
or remote

No possibility The possibility of transmission during a single act is either 
biologically implausible or effectively zero
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ANNEX D: USEFUL RESOURCES

Science of HIV

F. Barré-Sinoussi et al., “Expert consensus 
statement on the science of HIV in the context 
of criminal law,” Journal of the International AIDS 
Society July 2018, 21:e25161, 
https://doi.org/10.1002/jia2.25161.

E.J. Bernard et al., “HIV forensics: pitfalls and 
acceptable standards in the use of phylogenetic 
analysis as evidence in criminal investigations 
of HIV transmission,” HIV Medicine 2007; 8(6): 
382–387, https://onlinelibrary.wiley.com/doi/
full/10.1111/j.1468-1293.2007.00486.x. 

E.J. Bernard et al., HIV Forensics II: Estimating the 
likelihood of recent HIV infection – Implications 
for criminal prosecution (London: National AIDS 
Trust, July 2011), www.nat.org.uk/publication/
hiv-forensics-ii-estimating-likelihood-recent-hiv-
infection-implications-criminal. 

Other guidance and recommendations

UNAIDS & UNDP. Policy Brief: Criminalization of 
HIV Transmission (2008), www.unaids.org/en/
resources/documents/2008/20081110_jc1601_
policy_brief_criminalization_long_en.pdf.

UNAIDS. Ending overly broad criminalisation 
of HIV non-disclosure, exposure and 

transmission: Critical scientific, medical and 
legal considerations (2013), www.unaids.org/
en/resources/documents/2013/20130530_
Guidance_Ending_Criminalisation. 

UNAIDS. Judging the epidemic: A judicial 
handbook on HIV, human rights and the 
law (2013), www.unaids.org/en/resources/
documents/2013/201305_Judging-epidemic.

African Commission on Human & People’s 
Rights. HIV, the Law and Human Rights System: 
Key Challenges and Opportunities for Rights-
Based Responses (2018), www.unaids.org/
en/resources/documents/2018/HIV_Law_
AfricanHumanRightsSystem. 

Global Commission on HIV and the Law, 
HIV and the Law: Risks, Rights and Health 
(2012) and Supplement (2018), online via 
www.hivlawcommission.org. (See key 
recommendations on HIV and criminal law in 
Annex A.)

Office of the UN High Commissioner for Human 
Rights & UNAIDS. International Guidelines 
on HIV/AIDS and Human Rights (2006 
Consolidated Version), www.unaids.org/en/
resources/documents/2006/20061023_jc1252-
internguidelines_en.pdf. 
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