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Article written in response to Kumi’s article on The Commission on Legal Empowerment of the Poor. 

Like Kumi Naidoo, I too am a member of the Board of Advisors of the Commission on Legal Empowerment of the Poor. I agreed to join as advisor, but rather reluctantly, because of the wide gap between the reality in which the poor live and survive and the rhetoric that circulates within the discourse and documentation emerging from these commissions, task forces and the like, set up by the bilateral and multilateral agencies. Still, since very few such commissions address (let alone acknowledge) the situation of the urban poor, on behalf of Shack Dwellers International (SDI), I agreed to be one of the Commission’s advisors.

 

Regardless of whether the poor live in a developed or developing country, one of the indicators of their poverty is their inability to access even the few entitlements that are their right. It is almost as though this inability to access that right is in and of itself an indicator of their impoverishment, because these are accessed by the better off, who know how to work the very system through which entitlements can be reached. Someone’s legal basis to an entitlement provides no guarantee that they can access it or necessarily the mechanism to ensure they can. So it is a bit awkward to develop a set of legal entitlements in an environment that demonstrates that these entitlements don’t actually reach most or all of the poor and where social hierarchies of power and access continue to exclude the really poor..  Real development, whether local or global, needs a fundamental framework which has a legal base. As the world’s economy gets ever more globalized, these frameworks are increasingly set in the global stage and may gradually get included in national legal entitlements. A larger issue, then, is how global frameworks are created in the first place: if they are constructed in a bottom-up process that distils universal principles from the specific contexts, experiences and struggles of poor people to gain their entitlements, there is a chance that they create policy umbrellas that are effective for national- and local-level legislation.  But when they are framed in a top-down manner, based on very broad universal principles that become easily diluted and subverted by local power systems, they are far less useful. I Therefore as grassroots or global activists, each of us has to locate our strategic presence in various discourses – from local struggles to United Nations Commissions - to ensure that the reality in which our constituency operates is fully represented and acknowledged. But even as we develop these legal frameworks, we have to recognize that they don’t – and won’t – necessarily penetrate the “informal” layers of power, access and privilege that deny resources to the poorest. 

 

I have worked with social movements of the urban poor since 1982. Initially, this was in Mumbai, India, the city where I live, when the support NGO, SPARC, was founded. From 1986, I also worked at an all India level as a support to NSDF – the National Slum Dwellers Federation - which is a federation of city-wide slum dweller federations that are active in many Indian cities and to its sister organisation Mahila Milan, a network of savings collectives formed by women slum and pavement dwellers.  Since 1996, I have also worked with a transnational movement of the urban poor, Shack Dwellers International (SDI), which is formed by federations of slum and shack dwellers from 22 nations and their support NGOs.  This includes federations from Asia, Africa and Latin America.  Today, as when I began work on this in the early 1980s, they live in terrible conditions. Their numbers grow, even in most prosperous, successful cities. And they continue to be invisible to the formal city – the enterprises, the government bodies and the middle and upper income groups who live and work within the ‘formal’ world.  They live as squatters because the city does not want to allocate land for their housing, even as they provide the cheap labour and the multiplicity of goods and services that the formal city economy requires. City governments never anticipate migration; they always imagine that the poor should live in rural areas. So they have to live as squatters, but have no access to basic infrastructure so they have no sanitation and no safe drinking water – and they often have to buy water at great cost or steal it.  Often, the costs they pay for water per litre and for toilet use are much higher than the costs paid by those living and working in the formal city. 

 

The lives of each and every person living in the formal city is served directly or indirectly by thousands of informal workers who work long hours, often under terrible conditions, for incomes that hardly cover their food costs. They also live with the constant threat of eviction from their informal settlements. What has become evident in cities in India and in many other nations is that a few settlements or individuals may find a way of getting some entitlement, through formal processes. This often has to be purchased or needs informal payments, often at costs which appear ‘cheap’ to outsiders but seem a great deal to those with subsistence incomes. Among the few who get such an entitlement, it is common for this to be sold.  For instance, in Indian cities, take the fortunate few who get a formal housing unit as compensation for the redevelopment of the settlement in which they previously lived. Within a matter of months, the informal market’s offer of quick cash for the sale of the entitlement offers quick solution to their financial problems with debts, marriage-costs, income lost to sickness and other commitments. Low-income households encash the only asset they formally possess. 

The inability of small slum dweller organizations and NGOs to get any entitlements led to the formation of social movements such as the National Slum Dwellers Federation and Mahila Milan in India which between them have hundreds of thousands of members in 70 cities and smaller urban centres. The national federation seeks to develop a critical mass of poor people seeking recognition and the right to the city.  When any members of their movement get some entitlements, they also support them to protect this newly acquired asset or entitlement.  Both the Federation and Mahila Milan are also engaged in many initiatives on the ground – to improve housing and basic services or to put it another way, to demonstrate the knowledge and resources that the urban poor can bring to meeting some of their entitlements.

 

My experience of the last 30 years of working on issues of urban poverty and supporting the urban poor in India and in many other nations informs me that many national governments and international agencies are gradually waking up to the reality of urbanisation. Also that the urban poor are not only here to stay but more will come in the next decade (The United Nations Population Division has estimated that virtually all the growth in population in the next ten to fifteen years will be accommodated in urban areas).  Also that urbanization is a key part of a stronger, more successful economy. India, China and the continent of Africa will face among the greatest challenges – and without changes in how this is managed, most traumatically. Unlike the migrants of the past, the poor in cities and towns now have bigger expectations and aspirations and will eventually resort to violence and destruction if their right to the city does not provide them with improved lives. The deficit of legal protection for these urban poor who live and work in the informal city needs to be understood and their role and contribution to the city economy has to be recognised and quantified. But as importantly, their concerns and their strategies for solutions and how they could possibly drive this process of change also needs to be taken into consideration when the Commission on Legal Empowerment of the Poor takes its work forward. Some of us from civil society are present as advisors but I am concerned that the formal processes and practices of such commissions will overpower the possibilities for real inclusion and innovation of this particular Commission and its unusual and important role and function. We have all participated in commissions and task forces and read the reports and recommendations they produce  that remain ignored, unknown and unused by nation states who happily endorse progressive global declarations, knowing full well that they will not be held to account for failing to act on them.

Take the example of India and the Judgement of our Supreme Court on the issue of hawkers. Earlier this year, our Highest court passed a judgement which completely goes against the very process we are all working towards in this Commission.  One of the specific aspects of the judgement was that vendors cannot cook on the road side. Ironically these food vendors provide hygienic food because it is freshly cooked!  They provide livelihoods for very large numbers and also serve very large numbers of people who live and work in those neighbourhoods often far from their homes who cannot afford restaurants and cafes, where sanitary conditions are often worse. . It is indeed a challenge for all activists working on these issues to highlight the situation where the state provides no safety net of jobs or housing or basic infrastructure for the poor. So the poor develop their own houses (as squatters and creators of slums) and their own jobs and produce their own communities and neighbourhoods while serving the formal world. Hawkers, vendors and informal markets are long standing parts of urban life. Yet globalization and city governments keen to attract foreign investment are creating an urban vision where it is shopping malls with international brands for food, clothing and other goods that get legal or “extra” permissions from the city and special concessions and cheap land while the poor get excluded.  This is also true for many businesses in government sponsored business parks.  And the state in its wisdom does not produce any parallel legislation to protect those in the informal economy; these are considered ‘inappropriate’, dirty and unseemly presences to be removed from the city.  Formal businesses of all sizes (up to multinationals) and middle and upper class households are happy to “sub contract” all their chores to informal businesses because this lowers costs – yet they do not support publicly the claims of those who live and work in the informal city. 

 The Commission on Legal Empowerment of the Poor is co-chaired by Madeleine Albright, former US Secretary of State, and Hernando de Soto, the Peruvian economist and author of ‘The Mystery of Capital’.  I have read de Soto’s work with great interest and it highlights some important issues – especially the fact that the informal housing created by the poor can and should have a “value”. And his estimations suggest that if the value of these homes are considered, in aggregate, world wide, it represents a huge capital investment. It is clearly impossible for national governments to be able to make anything like this investment. Yet this is an aspect of advocacy which I have not seen many activists take up. So developing the possibility of these homes becoming legal entitlements is a vital step forward. But therein lies the catch 22 for the urban poor. The capacity of the poor to access individual rights and to protect that entitlement is very weak in and of itself; in addition, the problems for them are further compounded by the fact that the mechanisms to produce legal entitlements often ensures that the poor never get them. So the very inability of the poor to access any legal entitlement (however progressive this seems) checkmates the pushing of one more international mechanism by which such rights get written into the law by the nation state. There is not much point in ‘pro-poor’ legal entitlements that cannot be actualised by those for whom it is intended. So while the idea behind the Commission is that each nation should have one legal system that everybody recognises and obeys, one system that is equally accessible to everyone – regardless of income, gender or race, to make it effective will require social movements and grassroots activism to work closely with global advocates of this process. Unfortunately, it is this element – of making entitlements accessible, of creative new mechanisms that privilege the poor’s access – that are often left undone as we celebrate the establishment of yet another formal set of rights that stand above and beyond the reach of the majority of poor people.  So while I applaud the Commission’s effort, I am much more concerned that their work should not end with the creation of a global legal framework. A framework does not equal legal empowerment of the poor, though it may theoretically at least add to their arsenal of weapons in fighting for their rights in the city.

Shack Dwellers International (SDI) has actively taken this route and begun to engage city mayors, managers, provincial and National politicians and administrators to firstly inform them that the poor are getting organised and they have a voice; also that they have information about themselves and ideas and suggestions to offer to their countries and cities about how the poor can participate in addressing urban poverty.  Urban poor federations in many nations have demonstrated their capacity to build or improve homes and install infrastructure far cheaper and of better quality than government public works departments or private contractors. Dr. Lindiwe Sisulu who is a commission member and the Housing Minister of South Africa has been a supporter of Shack Dwellers International (SDI) and has worked with its leadership to engage many ministers in the World Urban Forum in Vancouver in June 2006. She works closely with the South African Federation of the Urban Poor and Shack Dwellers International (SDI) to produce a housing policy that works for the urban poor. 

 

When Madeleine Albright visited Kenya, Shack Dwellers International (SDI) affiliates in Kenya, the Kenyan Homeless People’s Federation (Mungano Wanajiji) and the Kenyan NGO Pamoja Trust arranged with the Commission’s Secretariat for her to visit the TOI market, an informal hawkers market on the edge of Kibera, one of Kenya’s largest informal settlement. She was accompanied by the Kenyan cabinet minister of land.  This led to some discussion about this issue and a commitment to some follow up; it highlighted a valuable role and contribution that Commission members can take on to bring these issues to national politicians and seek their commitment to explore this process through the commissions’ lens of legal entitlements. But it remains to be seen whether there is follow-up on the promises, and whether the Commission follow up on that commitment in support of the vendors.  

 

This is the challenge confronting us – how to make global commissions accountable to grassroots and local realities. And to draw on their knowledge, their capacity for action and their priorities.  To what extent can many of us activist civil society representatives and community leaders join this Commission’s process and attempt to make it move in directions that we feel will make a difference in localities like Toi market – or in the thousands of squatter settlements at risk of eviction and denied any public provision of infrastructure and services. It’s also a challenge to the commissioners, many of whom are well known world leaders who are or were in important positions of office to use their clout and experience to make themselves move beyond pronouncements and recommendations to actually demonstrating how they can assist the urban poor in the navigation of vitally important changes. To me that is the global-local continuum and connectively that I know I seek, along with many other advisors. As globalisation increasingly invades local processes, this transformation of how the two are linked and how legal entitlements gets processed to protect the vulnerable in action and in legal terms is a challenge we all have to confront.

 

As I write this, we face a huge battle in Mumbai.  Mumbai’s government and our state government of Maharashtra has decided to upgrade Dharavi, one of our largest informal townships. No-one knows Dharavi’s population but estimates suggest around 600,000 residents; Dharavi also houses a very wide spectrum of informal businesses which have key importance for Mumbai’s economy and employment; this includes an estimated annual turnover of 500 million US$ and employment for around 40% of residents.  Many of Dharavi’s businesses serve as subcontractors or service providers for local and global formal businesses. (See for instance the video on youtube http://www.youtube.com/watch?v=o9r1lclT9Os  ).  

The government has agreed to provide very small apartments to the residents who will be displaced – and these will be developed by the global real estate businesses whose bids are accepted, for different sectors of this township.  But these redevelopment plans can be done without any consultation – and without any need to get approval from the residents. It is also unclear who within Dharavi’s population will get this ‘entitlement’. It is also unclear how many businesses from within Dharavi will get accommodated in the new developments; probably not many. Not surprisingly, the residents are up in arms saying that they do not know what will happen to them and their homes. They are also fearful for their jobs, employment and the impact of the planned “gentrification” that will occur as 40% of the land presently covered by the slums will be developed for sale to pay for the cost of rehousing the residents. Mumbai has some of the highest real estate prices and the state and the private developers stand to earn huge amounts over and above the cost of this redevelopment. The inhabitants and businesses in Dharavi are not against the area’s redevelopment and they recognize the need to include in this redevelopment apartments or offices for sale to outsiders, to help cover the costs.  But they want to be fully involved in how any redevelopment is designed and implemented. 

Negotiations sought by the residents and local activists have failed so far and on 18th June 2007, over 15000 residents came out on the streets to protest. They demonstrated that it takes a relatively small number of people (in the context of Dharavi’s hundreds of thousands of inhabitants) to block the streets and highways and the suburban railway tracks that run alongside Dharavi. The ‘legal entitlements’ for Dharavi residents appear relatively progressive – the right to be rehoused.  But it is the extent to which they can influence how this is implemented on the ground and ensure that everyone gets adequate rehousing and provision for livelihoods that determines whether this entitlement serves them - or impoverishes them. 

The message that such local grassroots movements send is that empowerment of the poor is not something that can be “provided” – others can only create some enabling conditions, and support the poor’s efforts to empower themselves. Empowerment emerges when local and global civil society and commissions such as the Commission on Legal Empowerment of the Poor take charge of linking these processes and creating a path between what works for the city to be reconciled with what works for the poor.. The Commission has to take charge of creating a path between what works for city businesses and what works for the poor. Empowerment and the process of change it seeks to produce is a political process which is presently vitiated with high levels of corruption and exclusion - which are increasingly served and supported by globalisation forces. In 2008 with the celebration of the 60th anniversary of the Universal Declaration of Human Rights, these are the issues we have to reflect on. I have yet to see evidence of global legal agreements which the poor have used to protect themselves locally. In most instances, they make good sound bites on media and then get forgotten – whether this is the evicted residents of Harare in Zimbabwe or slum dwellers in other parts of the world. Global declarations can only produce real change when locally empowered groups can actively invoke these and have the capacities to sustain their demands for long periods so they get acted on. Our global development institutions are increasing their support for global commissions just as they decrease support for the local mobilised communities to seek their empowerment. Unless the two get balanced we should not expect too much change. 

 

To conclude, I would say that the poor are definitely obstructed knowingly and willingly and very little can be done by global commissions in the short run unless the Commission has the courage to support the poor’s own organizations and demand activism; also for commissioners to partner the empowerment process in localities. Will the Commission on Legal Empowerment of the Poor do that? I certainly hope so and I hope that more civil society organizations will make these demands on them as I will continue to do on behalf of the Shack Dwellers International (SDI)

  

Warmest regards,

  

Sheela Patel 

Director, SPARC - Society for the Promotion of Area Resource Centers
Mumbai, 
P O Box 9389
India 400004
